https://doi.org/10.25143/socr.14.2019.2

RIGAS STRADINA
UNIVERSITATE

10 s
SOCRATES

2019, NR. 2 (14)

Rigas Stradina universitates
Juridiskas fakultates
elektroniskais juridisko
zinatnisko rakstu zurnals

Riga Stradins University
Faculty of Law
Electronic Scientific
Journal of Law

RIGA « 2019 « RSU



Socrates: Rigas Stradina universitates Juridiskas fakultates elektroniskais juridisko zinatnisko rakstu
zurnals = Riga Stradin$ University Faculty of Law Electronic Scientific Journal of Law. Riga: RSU,
2019, Nr. 2 (14). 111 lpp. https://doi.org/10.25143/socr.14.2019.2

Redkolégija / Editorial Board

Janis Gardovskis (vaditajs) — Dr. habil. med., profesors, Rigas Stradina universitate, Latvija

Iveta Ozolanta — Dr. habil. med., profesore, Rigas Stradina universitate, Latvija

Andrejs Vilks (atb. zin. redaktors) — Dr. iur., profesors, Rigas Stradina universitate, Latvija

Vladimirs Eminovs — Dr. habil. iur., profesors, Maskavas Valsts juridiska universitate, Krievija

Osvalds Joksts — Dr. habil. iur., profesors, Rigas Stradina universitate, Latvija

Viktors Justickis — Dr. habil. iur., profesors, Vilnas Mikola Romera universitate, Lietuva

Sandra Kaija — Dr. iur., profesore, Rigas Stradina universitate, Latvija

Valters Kego (Walter Kego) — Zviedrijas Drosibas un politikas attistibas institats, Zviedrija

Ando Leps — Dr. habil. iur., profesors, EuroAcademy, Igaunija

Jaceks Zelinskis (Jacek Zielinski) — Dr. habil. sc. pol., profesors, Siedlces Dabas un humanitaro zinatnu
universitate, Polija

Alvids Sako¢s (Alvydas Sakocius) — Dr. iur., profesors, Lietuvas Militara akadémija, Lietuva

Vitolds Zahars — Dr. iur., profesors, Daugavpils Universitate, Latvija

Natalija Gutorova (Nataliya O. Gutorova) — Dr. iur., profesore, Poltavas Tiesibu institats, Jaroslava
Gudra Nacionala juridiska universitate, Ukraina

Vitalijs Paskovs (Vitaliy M. Paschkov) — Dr. iur., profesors, Poltavas Tiesibu institats, Jaroslava Gudra
Nacionala juridiska universitate, Ukraina

Redakcijas padome / Editorial Council (Rigas Stradina universitate)
Janis Baumanis — Dr. iur., vados$ais pétnieks

Janis Grasis — Dr. iur., asoc. profesors

Osvalds Joksts — Dr. habil. iur., profesors

Aldis Lieljuksis — Dr. iur., asoc. profesors

Sandra Kaija — Dr. iur., profesore

Uldis Kinis — Dr. iur., asoc. profesors

Andrejs Vilks — Dr. iur., profesors

Tenis Nigulis — Izdevniecibas un poligrafijas nodalas vaditajs

Visi zurnala ievietotie raksti ir recenzéti. / All journal articles are reviewed.

Citéjot atsauce uz izdevumu ir obligata. / Upon citing the journal article, reference to the journal

is mandatory.

Autoru viedoklis var nesaskanét ar redkolégijas viedokli. / Opinion of authors may not coincide
with the editorial views.

Par faktu pareizibu atbild autori. / The authors are held responsible for the truthfulness of the facts.

Redaktori / Editors: Inara Mikazane (latvie$u val.), Janis Zeimanis (anglu val.)
Korektore / Corrector: Inga Lievite (latviesu val.)

Maketétaja / Layout: Ilze Stikane

RSU IPD-84/211

© Rigas Stradina universitate, 2019
Dzirciema iela 16, Riga, LV-1007

ISSN 2256-0548



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals

2019, NR. 2 (14)

Saturs / Contents

PrieKSvards . ...t
FOreword . ...t e

Tatjana Jukna. legulditaju aizsardzibas mehanisma attistibas tendences:
normativo aktu grozijumi 2017. un2018.gada .......................

Development of Investor Protection Mechanism:

Ammendments to the Lawin 2017-2018 . ............coiiiineinn..

Irina Polevaja. Tactics and Methods Used by Defence Attorneys

to Prevent Judicial Mistakes in the First Instance Court ..............

Ajzstavju izmantota taktika un metodes tiesas klidu novérsanai

pirmas instances tiesa ......... ...t

Kitija Bite. Konstitucionalas tiesibas uz streiku: gimenes arstu

streika gadfjums ... ...

Constitutional Rights on Strike — General Practitioner's

StriKe Case .ottt

Karina Palkova. Robottehnologiju ietekme uz veselibas

APIUPES SISTEMU ..o v ettt e e

Impact of the Robotics Era on Healthcare System ....................

Andprejs Vilks. Juridiskas izglitibas jaunie izaicinajumi ..................

New Challenges for Legal Education................................

Anatolijs Krivins. Materiala sastava problematika

administrativo sodu konteksta ........... ... .. i

Problem of Materially Defined Violation in Context

of Administrative Sanctions ...

Ando Leps. Criminal Activity as Preoccupation Challenging

the State of Estonia, now 100 . ... ...t

Noziedziba Igaunija valsts rtpju loka tas simtgadé ...................

_3_

........ 20

........ 23

........ 33

........ 35

........ 44,

........ 47
........ 51

........ 53
........ 62

........ 64

........ 70

........ 73
........ 79



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2019, NR. 2 (14)

Saturs / Contents

Inga Kudeikina, Sanita Vanaga. Bérna parstavibas nodro$inasana

Latvijas Republika un izcelojot: problémjautajumi............................ 81

Problems of Ensuring a Child's Representation: when a Child is in Latvia

and Travelling outside the Country .............. ... ... .o it 92
Autoru alfabétiskais raditajs / Alphabetic List of Authors ....................... 94

Pielikums. RSU Juridiskaja fakultaté aizstavétie promocijas
darbi (2012=2019) ... 95



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2019, NR. 2 (14)

Prieksvards

Pie elektroniska juridiska zurnala “Socrates” lasitajiem
nonak Juridiskas fakultates desmitas jubilejas gada otrais izde-
vums. “Socrates” zurnalam tas ir jau 14. izdevums, un taja tiek
parstavéts plass tiesibu zinatnes apak$nozaru spektrs, kas laus
lasitajiem izvéléties un iepazities ar vinus saistosam problémam
un to piedavatajiem risinajumiem.

T. Jukna sava raksta ir akcentéjusi uzmanibu uz aktualu
un nozimigu problému — iegulditaju aizsardzibas mehanisma
attistibas un tiesiskas regulacijas pilnveides tendences. Autore
atzist, ka iegulditaju aizsardzibas problematikas aktualizaciju
ir veicinajusi gan globalizacijas, gan tehnologiskas attistibas
procesi, ka arijaunu finansu instrumentu veidu rasanas procesi.

Tiesiskaja sistéma, nodrosinot lietu taisnigu noreguléjumu, batiska nozime ir
aizstavibas instititam. Advokatu taktikai un profesionalas darbibas metodém rakstu
ir veltijusi I. Polevaja. Pilnigi pamatots ir autores secinajums, ka aizstavim batu aktivi
japauz sava procesuala pozicija, tai skaita pirmas instances tiesa.

Pédéja laika izteikti aktualai témai savu rakstu ir veltijusi Dr. iur. K. Bite. Vina
apskata gimenes arstu tiesibas uz streiku no konstitucionalo tiesibu aspekta. Raksta
autore, analizéjot minéto problému, pilnigi pamatoti atzist, ka Latvija tikai daléji ievéro
starptautiskas normas, kas paredz tiesibas streikot, bet tas tiek piemérotas tikai tam
personam, kuras nodarbinatas uz darba liguma pamata un tikai kopliguma domstarpibu
gadijumos.

Pilnigi inovativs un ir jaunas tiesibu zinatnieces K. Palkovas raksts, kas veltits
robottehnologiju iespéjamai attistibai un to perspektivajai ietekmei uz veselibas apripes
sistému no tiesisko probléemu konteksta. Neapstridami, ka jaunas tehnologijas veselibas
aprupé ir saistitas ne tikai ar veselibas aprapes procesa evolaciju kopuma, bet tas ari
prasa attieciga reguléjuma tiesiska reguléjuma pilnveidi.

Dr. habil. iur. A. Leps, Tallinas Universitates profesors, sava raksta sniedz nelielu
ieskatu par atseviskiem Igaunijas tiesiskas sistémas pilnveides elementiem dazados valsts
attistibas posmos. Raksta ir atspogulota tikai neliela dala no profesora plasajiem un ilg-
gadéjiem pétijumiem.

Dr. iur. A. Krivina raksts ir veltits pasreizéja laika ipasi aktualai témai — admi-
nistrativas atbildibas likumam. Publikacija autors analizé materiala sastava jautajumus
Latvijas Republikas administrativo sodu reformas konteksta. Tiek pausts viedoklis, ka
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Priek$vards

musdienu administrativajai justicijai vajadzétu atteikties no arkartigi detalizéta regulé-
juma, parmeérigas kontroles un represivas sodisanas. Administrativas atbildibas pamat-
meérkis batu adekvatu rezultatu sasniegsana visparéja un individualaja prevencija.

Dr. iur. Inga Kudeikina un Mg iur., Mg. paed. S. Vanaga ir pievérsusas problém-
jautajumu identificésanai un priekslikumu izstradei tiesiska reguléjuma pilnveidosanai
bérna parstavibas jautajumos, lai novérstu prettiesisku bérna izvesanu no valsts. Autores
péta bérna parstavibas teorétiskos aspektus, ka ari analizé bérna prettiesiskas izve$anas
problematiku bérna parstavibas nepienacigas nodrosinasanas gadijumos.

Sakara ar to, ka attistas jaunas tehnologijas veselibas apripes joma, ari tiesiskaja
sistéma tiek izmantotas robottehnologijas un maksligais intelekts, veidojas jauni nosa-
cljumi un izaicinajumi tiesibu specialistu sagatavos$ana un juridiskas izglitibas sistémas
pilnveidé. Nelielu ieskatu minéto jautajumu loka sniedz Dr. iur. A. Vilks.

Juridiskas izglitibas sféru gaida lielas parmainas un izaicinajumi, kas bas aktuali,
ari izstradajot jaunu jurista profesijas standartu. Macibu iestadém, akadémiskajam per-
sonalam, tiesibu jomas pétniekiem, jaunajiem tiesibu specialistiem, ka ari praktizéjosiem
juristiem jaapzinas, ka jurisprudence ir pastaviga attistibas procesa.

“Pastaves, kas parvértisies!” (J. Rainis) — attistisies, kas mainisies.

RSU Juridiskas fakultates profesors
ANDREJS VILKS
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Foreword

The second edition of the 10t anniversary year of the RSU electronic legal magazine
“Socrates” has reached its readers. The magazine, however, is celebrating its 14" edi-
tion, which has included a diverse spectrum of articles representing legal sciences; thus,
allowing the readers to choose the most binding problems and learning about their solu-
tions as proposed by the authors.

T. Jukna in her article accentuates a very topical and significant problem — trends
of investor protection mechanism development and improvement of legal regulation.
The author admits that actualisation of investor protection has been promoted due to
globalisation and processes of technological development, as well as emergence of new
types of financial instruments.

To ensure fair settlement of cases, a significant role in legal system is played by
a defence institute. Assessment of lawyers’ tactics and professional practices has been
performed in I. Polevaja’s article. The author’s conclusions are grounded on the point
that the defence counsel should actively express their procedural position including at
first instance.

A recently topical issue has been addressed by Dr. iur. K. Bite. She investigates
the rights of general practitioners on strike from the point of view of constitutional law.
In the article, the author, through analysis of the mentioned problem, concludes that
international norms on the rights on strike are only partly observed in Latvia, but those
can be utilised by people employed under employment agreements and only in disagree-
ments regarding a collective agreement.

The article by the young legal researcher K. Palkova is quite innovative; it is dedi-
cated to the potential development of the robotics area and its prospective impact on
healthcare system form the point of view of legal context. Undoubtedly, new technologies
in healthcare system are connected not only with the evolution of the healthcare pro-
cess in general, but also demands improvement of the legal framework of the relevant
regulation.

Dr. habil. iur. A. Leps, professor at University of Tallinn, in his article provides
a brief outlook on individual elements of the improvement of the Estonian legal system
within various points of development of the state. This article offers only a minor part
of the professor’s extensive and long-term research.

Dr. iur. A. Krivins has written the article on currently another very topical theme —
administrative liability law. In the publication, the author analyses issues of the material
matter in the context of the reform of administrative sanctions of the Republic of Latvia.
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Foreword

It has been claimed that current administrative justice would have to abandon the
extremely detailed regulation, extensive control and repressive punishment. The aim
of administrative liability is the reach of adequate results in general and individual
prevention.

Dr. iur. Inga Kudeikina and Mg. iur., Mg paed. S. Vanaga have addressed the issue
of identification and drafting of proposals on improvement of legal framework on ensur-
ing a child’s representation to prevent unlawful removal of a child from the country.
The authors study theoretical aspects of a child’s representation and analyse the issues
of a child’s unlawful removal in cases of inadequate representation of the child.

With the development of new technologies in healthcare system, legal system also
makes use of robotics and artificial intelligence; thus, new demands and challenges emerge
in training legal professionals and improvement of the legal education system. A brief
insight into the matter has been provided by Dr. iur. A. Vilks.

The field of legal education is expecting significant transformation and challenges,
which will remain crucial developing a new standard for the legal profession. Educational
establishments, academic staff, legal researchers, new legal specialists, as well as practicing
lawyers have to be aware that jurisprudence is in constant development.

“Those that transform will remain for ever” (Latvian Poet J. Rainis) — evolution is
granted to those that will change.

Professor at RSU Faculty of Law
ANDREJS VILKS
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legulditaju aizsardzibas mehanisma
attistibas tendences: normativo aktu
grozijumi 2017. un 2018. gada

Mg iur. Tatjana Jukna

Rigas Stradina universitate, Doktorantiiras nodala, Latvija
Tatjana.Jukna@gmail.com

Kopsavilkums

legulditaju aizsardzibas mehanisms ir diezgan jauns tiesibu institats,! kura ele-
menti ietverti vairakos Latvijas Republikas un Eiropas Savienibas normativajos aktos.
Iegulditaju aizsardzibas problematikas aktualitati veicina gan globalizacija, gan tehno-
logiju attistiba, ka ari jaunu finansu instrumentu veidu rasanas.

Iegulditaju aizsardzibas pasakumu attistibu Latvijas tiesiskaja reguléjuma ba-
tiski ietekmé Eiropas Savienibas normativa reguléjuma parnemsana nacionalaja
tiesibu sistéma.

Saja raksta skartas personu ka iegulditaju tiesibas, kas ciesi saistitas ar vérts-
papiru ka patstavigu privattiesiskas apgrozibas prieksmetu, t. i., iegulditaju aizsardzibas
pamatelementi aplikoti ieguldijjumu pakalpojumu konteksta. Tacu $eit netiek aplukotas
akcionaru, obligacionaru, ieguldijumu apliecibu ipasnieku tiesibas, kas izveidojas no ipa-
$umtiesibam uz vértspapiriem ar tiesi vértspapira nostiprinatajam tiesibam (pieméram,
ar izpirkuma tiesibam, balsstiesibam, tiesibam uz informaciju u. c.).

Atslégvardi: iegulditdji, iegulditaju aizsardziba, MiFID, finansu instrumenti,
Finan$u instrumentu tirgus likums, repo darijumi.

levads

Raksta sniegts ieskats jautajumos par iegulditaju aizsardzibu un iegulditaju aiz-
sardzibas mehanisma attistibas tendencém Latvijas Republikas normativaja reguléjuma.

L Atseviski iegulditdju aizsardzibas elementi sastopami jau 18. gs. beigas un 19. gs. sakuma.
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Tatjana Jukna. legulditaju aizsardzibas mehanisma attistibas tendences:
normativo aktu grozijumi 2017. un 2018. gada

Atbilstosi Akadémisko terminu datubazé publicétai definicijai jedziens “iegulditajs”
ir diezgan plass. Taja ietvertas “personas vai organizacijas, kas iegadajas ipasumu, akcijas,
vértspapirus u. c., lai tos pardotu un gitu pelnu vai sanemtu naudu procentu maksajumu
vai dividenzu veida” [13]. legulditaju aizsardzibas mehanismu veidojosie elementi tiek
aplukoti ieguldijumu pakalpojumu konteksta.

Raksta mérkis ir noteikt iegulditaju aizsardzibas mehanisma attistibas tendences
Latvijas normativaja reguléjuma 2017. un 2018. gada.

Publikacijas sagatavosana tika izmantota analitiska, aprakstosa, ka ari interpre-
tacijas (gramatiska, vésturiska, sistémiska un teleologiska) metode, analizéti Latvijas
Republikas normativie akti un zinatniska literatara.

Jedzieni “iegulditajs” un “investors”
Latvijas Republikas normativaja reguléjuma

Vienigais Latvijas likums, kura ietverta jédziena “iegulditajs” definicija, ir Iegulditaju
aizsardzibas likums [6]. No $a likuma 1. panta tresaja un sestaja punkta sniegtajam defi-
nicijam izriet, ka iegulditajs ir persona, kas nodod naudu vai finansu instrumentus iegul-
dijumu pakalpojuma snieg$anai juridiskai personai, kura noteikta kartiba ir sanémusi
nepieciesamo Finansu un kapitala tirgus komisijas licenci.

Analizéjot So definiciju, japievérs uzmaniba tam, ka iegulditajs nodod naudu iegul-
djjumu pakalpojumu snieg$anai. Savukart jédziens “ieguldijumu pakalpojums” tiek skaid-
rots vienigi Finansu instrumentu tirgus likuma [3] (turpmak — FITL) 3. panta ceturtaja
dala, arpus definicija ietverto personu loka atstajot personas, kas sanem ieguldijumu
blakus pakalpojumus, kuri minéti FITL 3. panta piektaja dala, ka ari citas personas, kas
nodod savu naudu, pieméram, alternativajam ieguldijumu fondam u. tml.

Var secinat, ka Iegulditaju aizsardzibas likuma jédziens “iegulditajs” izmantots
$auraka nozimé, neka tas tiek lietots cita normativaja reguléjuma un praksé, jo jédzienu
“iegulditajs” (prakseé ari jédzienu “investors”) attiecina gan uz akcionariem un fondu
dalibniekiem, gan uz obligacionariem $o personu tiesibu aizsardzibas konteksta, t. i.,
vinu tiesibam uz informaciju par emitentu, tiesibam piedalities korporativajas sapulcés,
mazakumakcionaru tiesibu aizsardzibu u. c.

Finans$u instrumentu tirgus likums ir viens no likumiem, kura mérkis tiek sasniegts
ar iegulditaju aizsardzibas veicinasanu (2. panta pirmais punkts). FITL nav ietverta iegul-
ditaja definicija, bet pats jédziens “iegulditajs” likuma lietots vairak neka 90 reizes, un
biezi $is jédziens tiek lietots gan kopa ar jédzienu “klients”, gan, it ipasi likuma F sadala
“Ieguldijumu pakalpojumi”, saistiba ar personu, kas iegulda lidzeklus finansu instru-
menta (vértspapira). Tadéjadi var uzskatit, ka FITL izpratné parklajas jédzieni “klients”
un “iegulditajs” jeb persona, kas sanem ieguldijumu pakalpojumu vai ieguldijumu blakus
pakalpojumus.
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Tatjana Jukna. legulditaju aizsardzibas mehanisma attistibas tendences:
normativo aktu grozijumi 2017. un 2018. gada

Jedziens “iegulditajs” tiek lietots ari citos Latvijas Republikas likumos,? un tajos
tiek saistits ar:
o lidzeklu ieguldijumu finan$u instrumenta (vértspapira);>
« ieguldijumu pakalpojumu;
« komplektéto privato ieguldijumu produktu pardosanu ($1ir jauna tendence, kas
novérojama kops 2017. gada).

Latvie$u valoda vardam “iegulditajs” lidziga satura vards ir “investors”. Praksé tie
abi biezi tiek izmantoti (sk., pieméram, [5; 19]). Jédziens “investors” lietots vairakos Latvijas
Republikas likumos, pieméram, Jaunuznémumu darbibas atbalsta likuma 5. panta pirmaja
dala [9], kura satur riska kapitala kvalificéta investora jédzienu: “[..] persona vai lietu
kopiba [..], kas registréta ka alternativo ieguldijumu fonds Latvija atbilstosi Alternativo
ieguldijumu fondu un to parvaldnieku likumam [..]”, un likuma nosaukti kritériji atzisanai
par riska kapitala kvalificéto investoru. Riska kapitala kvalificéta investora jédziens secigi
tiek izmantots ari Imigracijas likuma [8].

Abu jédzienu (iegulditajs un investors) lietosana normativos aktos ir likumsakariga,
jo jédziens “kvalificétais iegulditajs” tiek plasi izmantots gan FITL, kura noteikti kritériji
atzisanai par kvalificétu iegulditaju, gan leguldijumu parvaldes sabiedribu likuma, gan
Alternativo ieguldijumu fondu un to parvaldnieku likuma. Pédéjie divi tiesibu akti secigi
atsaucas uz FITL.

Divu atskirigu procesu apziméjumam normativajos aktos tiek izmantoti dazadi
jédzieni, lai praktiskaja piemérosana tie netiktu sajaukti, kaut ari péc batibas “iegulditajs”
un “investors” ir sinonimi. Atbilsto$i Eiropas terminu bankai (EuroTermBank) vards
investor no anglu valodas latviesu valoda tiek tulkots gan ka iegulditajs, gan ka investors,
gan ka kapitaliegulditajs [16], turklat jedziens “iegulditajs” Eiropas Komisijas Ekonomikas
un parvaldes terminu vardnica (Dictionary of Economic and Management Terms) skaid-
rots ka “persona vai organizacija, kas iegadajas ipasumu, akcijas, vértspapirus u. c., lai
tos pardotu un gatu pelnu vai sanemtu naudu procentu maksajumu vai dividenzu veida”
[16], jedziens “investors” netiek skaidrots, bet izvérsts paskaidrojums dots jédzienam
“kapitaliegulditajs” (“fiziska vai juridiska persona, kas iegulda savu kapitalu uznémuma,
pasakuma u. c., lidz ar to iegustot ipasnieka tiesibas” [16]).

PEu?]

2 Alternativo ieguldijumu fondu un to parvaldnieku likuma [1] jedziens “iegulditajs” minéts180 reizes
(saistiba ar personu, kas iegulda lidzeklus alternativaja ieguldijumu fonda vai ir alternativa iegul-
dijuma fonda dalu ipasnieks); leguldijumu parvaldes sabiedribu likuma [7] — 273 reizes (saistiba
ar personu, kas iegulda lidzeklus ieguldijumu fonda vai ir ieguldijuma fonda apliecibu ipasnieks),
Kreditiestazu likuma [10] — tris reizes (saistiba ar komplektéto privato ieguldijumu produktu pardo-
$anu —72.2 pants un 113. panta piektas dalas ceturtais punkts, stajas speka 21.07.2017., 108.! panta ses-
taja dala — saistiba ar kreditiestades pakalpojumu sanémeéju, tostarp iegulditaju intere$u aizsardzibu
krizes apstaklos — kop$ 2007. gada), Finansu un kapitala tirgus komisijas likuma [5] — Cetras reizes.
Jédziens “iegulditajs” tika ietverts ari likuma “Par vértspapiriem” [12] (“iegulditajs — $a likuma
izpratné: persona, kas sava varda un uz sava rékina iegust vértspapiros nostiprinatas tiesibas”), kas
zaudéja spéku ar FITL spéka stasanos.
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Tadéjadi var secinat, ka iegulditaja mérkis ir “darbibas nolaka sanemt pelnu”,
tostarp no vérstpapiru tirdzniecibas, savukart kapitaliegulditaja mérkis ir ipasumtiesibu
ieglisana, respektivi, tads ieguldisanas veids, kas saistits ar kapitala izvieto$anu, parnemot
noteiktu kontroli par uznémumu vai veidojumu u. tml.

Tatad iegulditajs ir persona, kas nodod naudu. Nemot véra musdienu finansu ins-
trumentu tirgus infrastruktaras specifiku, iegulditajs var veikt tirdzniecibu ar finansu
instrumentiem, t. i., noslégt pirksanas—pardosanas darijjumus, izmantojot tikai ieguldi-
jumu pakalpojumu sniedzéju pakalpojumus, savukart investors var parnemt kontroli par
uznémumu bez ieguldijumu pakalpojumu sniedzéju starpniecibas.

legulditaju aizsardziba

Latvijas Republikas normativajos aktos, tapat ka Eiropas terminu banka, nav
jédziena “iegulditaju aizsardziba”, savukart “aizsardziba” tajos izmantots visdazadakajas
variacijas: dabas aizsardziba, datu aizsardziba, diplomatiska aizsardziba, patérétaju aiz-
sardziba. Pats termins “aizsardziba” tiek izmantots diezgan plasa konteksta, tas ietver
ari “valsts pasakumu sistému iedzivotaju un sabiedribas aizsardzibai pret nevélamam
paradibam” [18, 10]. Var secinat, ka “iegulditaju aizsardziba” ir valsts pasakumu sistéma
iegulditaju aizsardzibai pret nevéelamam paradibam. Bet ari $is skaidrojums neatklaj
jédziena “iegulditaju aizsardziba” batibu. Joprojam neatbildéts paliek jautajums: “Pret
kadam nevélamam paradibam iegulditajs jaaizsarga?”

Viennozimigu atbildi uz $o jautajumu sniegt nav iespéjams, jo, attistoties sabiedribai,
vienmér uzrodas jaunas paradibas un notikumi, kas ne vienmeér ir vélami iegulditajam.

Kembridzas vardnica (Cambridge Dictionary), pieméram, “iegulditaja aizsardziba”
skaidrota ka aizsardziba, kas ir vérsta uz to:

o lai iegulditaji nezaudétu naudu gadijumos, kad ieguldijums netiek atmaksats;
o lai iegulditaji nezaudétu naudu gadijumos, ja cilvéki sanem no viniem naudu
negodigi;

« laiiegulditajam netiktu pardoti finansu produkti, kuri iegulditajam nav vajadzigi

vai tie, kas izraisis naudas lidzeklu zaudésanu. [15]

Savukart Financial Times leksikona iegulditaju aizsardziba definéta ka darbibas
nolika nodrosinat godigu finansu produkta reklamésanu un novérst krapsanu, lai nodro-
$inatu, ka iegulditajs nezaudés naudu gadijuma, ja ieguldijums izradisies neveiksmigs
(netiks atmaksats) [17].

Abas definicijas savstarpéji korelé: iegulditaju butu japasarga no naudas zaudésanas.
Attistot o domu, rodas jautajums, vai iegulditajs nedrikstétu zaudét naudu vispar vai
tomér noteiktos gadijumos butu japaredz tadi pasakumi un mehanismi, kas, pirmkart,
izveidotu iegulditajam maksimali labvéligu infrastruktaru un, otrkart, paredzétu zau-
déjumu kompensacijas mehanismus?

Atbilde ir acimredzama un neparprotama: ja tiek veidota aizsardzibas nevis apdro-
$inasanas sistéma, tad tiek radita iegulditajam maksimali labvéliga infrastruktira, kura



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2019, NR. 2 (14)

Tatjana Jukna. legulditaju aizsardzibas mehanisma attistibas tendences:
normativo aktu grozijumi 2017. un 2018. gada

var ietvert ari apdro$inasanas sistémas elementus, pieméram, kompensacijas sistémas,*
bet kopuma tiek veidota iegulditajam labvéliga un taisniga tiesiska vide, kura iegulditajs
var pienemt ieguldijumu lémumu, t. i., staties tiesiskajas attiecibas, noslédzot finansu
darijumu un uznemoties ar ieguldijumiem saistitus dabiskus riskus. legulditajam labvé-
ligas tiesiskas vides izveido$ana ir vairaku normativo aktu efektivas mijiedarbibas process:
gan Latvijas Finansu instrumentu tirgus likuma, t. i., likuma, kura noteikti ieguldijumu
pakalpojumu snieg$anas nosacijumi un kura parnemtas vairakas ES direktivas, pieméram,
Direktiva par finansu instrumentu tirgiem (Markets in Finanical Instruments Directive)
2014/65/ES [2], gan Kriminallikuma [11], gan Finan$u un kapitala tirgus komisijas likuma,
gan Finansu nodrosinajuma likuma [4] un vairaku Eiropas Savienibas regulu.
Akcentéjot uzmanibu uz iegulditaju aizsardzibas jauninajumiem 2017. un 2018. gada
tiesi civiltiesiskaja konteksta, lietderigi aplikot Finansu instrumentu tirgus likuma gro-
zjjumus, kas skar iegulditaju aizsardzibas jautajumus ieguldijumu pakalpojumos.

FITL batiskakie grozijumi iegulditaju
aizsardzibas konteksta

Iegulditaju aizsardzibas sistémas centralais likums ir FITL, kas

“regulé finansu instrumentu publiska piedavajuma izteik$anas, finansu instrumentu
publiskas apgrozibas, ieguldijjumu pakalpojumu un ieguldijumu blakuspakalpojumu
snieg$anas un finansu instrumentu tirgus dalibnieku licencé$anas un uzraudzibas
kartibu, nosaka finansu instrumentu tirgus dalibnieku [..] tiesibas un pienakumus, ka
ari atbildibu par $aja likuma paredzéto prasibu neievérosanu” [3, 3. panta pirma dala].

FITL stajas speka 2004. gada un nomainija 1995. gada likumu “Par vértspapiriem”
[12]. FITL 14 gados tika grozits 28 reizes, galvenokart grozijumi bija saistiti ar ES tiesibu
aktu parnemsanu nacionalaja tiesibu sistéma. Iegulditaju aizsardzibas jautajumus bitiski
skara 2007. gada 4. oktobri veiktie grozijumi, ar kuriem nacionalaja sistéma tika parnemta
Eiropas Parlamenta un Padomes 2004. gada 21. aprila direktiva 2004/39/EK, kas attiecas
uz finansu instrumentu tirgiem un ar ko groza Padomes direktivas 85/611/EEK un 93/6/
EEK un Eiropas Parlamenta un Padomes direktivu 2000/12/EK un atcel Padomes direk-
tivu 93/22/EEK (turpmak — MiFID) un kuras mérkis nodrosinat iegulditajiem “augstu
aizsardzibas limeni” (turpmak sie grozijumi — MiFID grozijumi).

Tiesi MiFID parnemsana Latvijas nacionalaja tiesibu sistéma lika pamatu tai iegul-
ditaju aizsardzibas sistémai, ko izmanto ari Sobrid. Tac¢u uzreiz jaatzimé, ka Latvijas tie-
sibu sistéma MiFID II vajadzéja parnemt lidz 2018. gada 1. janvarim, bet grozijumus FITL
bija jaiestrada lidz 2017. gada 3. jalijam. Tomér FITL grozijumu likumprojekts Saeimai tika
iesniegts novéloti, un grozijumi stajas spéka tikai 2018. gada 18. julija (turpmak — FITL
26. grozijumi). Tie kartéjo reizi ievérojami paaugstinaja iegulditaju aizsardzibas pakapi.
Saja raksta apskatiti tiesi $is jaunas iegulditaju aizsardzibas sistémas elementi.

% Sada sistéma pastav ari Latvija, ta izveidota uz legulditaju aizsardzibas likuma pamata.
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Vienlaikus nepieciesams pieminét ari citus FITL grozijumus, kas tika pienemti
2017. gada. Siem grozijumiem nav izgkiro$as nozimes saistiba ar aplikojamo tematu,
tomeér ari tie skar iegulditaju aizsardzibas jautajumus plasaka konteksta.

2017. gada 14. septembri grozijumi tika veikti ar mérki saskanot FITL normas ar
jauno Eiropas Savienibas reguléjumu, kas ieviesa vienotus darbibas noteikumus centra-
lajiem vértspapiru depozitarijiem. Ar siem grozijumiem citu organizatorisku noteikumu
starpa FITL tika ietvertas minimalas segregacijas prasibas, ka ari méginats noveérst nepil-
nibas koliziju normu reguléjuma (lex rei sitae) un nepilnibas saistiba ar demateriali-
zétajiem finansu instrumentiem, kas tiek turéti, izmantojot ieguldijumu pakalpojumu
starpnieku pakalpojumus, jo iepriekséjais reguléjums bija fragmentars un neskaidrs.

Savukart grozijumi 2017. gada 21. septembri tika veikti ar mérki izpildit Ekonomiskas
sadarbibas un attistibas organizacijas (Organisation for Economic Co-operation and
Development, OECD) ieteikumu parskatit normativo reguléjumu par saistito pusu dari-
jumu izveértésanu, saskanosanu un atklasanu.

FITL grozijumu 2017. gada 10. oktobri mérkis bija Latvijas nacionalaja tiesibu sis-
téma pareizi parnemt I'V nelikumigi iegttu lidzeklu legalizacijas novérsanas direktivu
jeb AML 1V (Anti-Money Laundering) direktivu un FITL saskanot ar Noziedzigi iegtto
lidzeklu legalizacijas un terorisma un proliferacijas finansé$anas novérsanas likumu.

Rezumeéjot Seit minéto, var secinat, ka 2017. un 2018. gada tiesibu aktu grozijumi
(tostarp ari 26. grozijumi) tika veikti ar mérki Latvijas tiesibu sistéma parnemt Eiropas
Savienibas normativos aktus vai izpildit starptautisko organizaciju rekomendacijas. Tie
butiski mainija finansu tirgus un finansu pakalpojumu snieg$anas infrastruktaru.

Atsevisku iegulditaju aizsardzibas
pamatprincipu FITL raksturojums

Klientu kategorizacija. Iegulditaju aizsardziba, lidzigi ka patérétaju tiesibas, dar-
bojas vajakas puses aizsardzibas nepieciesamibas koncepts. Sim mérkim visi iegulditaji
tiek iedaliti kategorijas: privatie klienti, profesionalie klienti un tiesigie darijuma partneri.
Katru kategoriju médz apzimét ar jédzienu “statuss”. Privatajam klientam ir vislielaka
iegulditaju aizsardzibas pakape, savukart tiesigajam darijumu partnerim — viszemaka
iegulditaju aizsardzibas pakape. Vienigi attieciba uz privato klientu darbojas ieguldi-
jumu apdrosinasanas sistéma, kas izveidota saskana ar Iegulditaju aizsardzibas likumu.
Atskiriba no patérétaju tiesibam, kuras par patérétaju tiek uzskatitas vienigi fiziskas per-
sonas, par privato klientu var atzit gan fiziskas, gan juridiskas personas, t. i., tos klientus,
kam nav pieskirts ne tiesiga darijuma partnera, ne profesionala klienta statuss. Sada
klientu kategorizacijas sistéma tika ieviesta ar MiFID grozijumiem un darbojas 10 gadus.

FITL 26. grozijumi nedaudz mainija klientu kategorizaciju, nosakot, ka pasvaldibas
netiek uzskatitas par profesionalo klientu per se. Tapat ka ieprieks klientiem saglabajas
tiesibas lagt ieguldijumu pakalpojumu sniedzéju mainit pieskirto statusu (palielinat vai
samazinat iegulditaju aizsardzibas pakapi) un pieskirt profesionala vai privata klienta
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statusu attieciba uz visiem pakalpojumiem un produktiem vai kadu atseviski: tiesigais
darijumu partneris ir tiesigs lagt profesionala vai privata klienta statusa pieskirsanu,
profesionalais klients per se ir tiesigs lagt tiesiga darijuma partnera vai privata klienta
statusa pieskirsanu, privatais klients ir tiesigs lagt profesionala klienta statusa pieskirsanu.

Iegulditaju aizsardzibas pakapes palielinasana var notikt vienigi uz liguma pamata,
un ieguldijumu pakalpojumu sniedzéjam tiek uzlikts pienakums bridinat iegulditaju
par iegulditaju interesu aizsardzibas tiesibam, ko tas var zaudét statusa, kura paredzéta
zemaka aizsardzibas pakape, savukart klientam rakstiski jaapliecina, ka vins ir sanémis
bridindjumu un izpratis informaciju par iegulditaju aizsardzibas tiesibu zaudésanu. Sadas
situacijas biezak ir izplatitas klientiem, kas kategorizéti ka privatie klienti un vélas iegit
profesionala klienta statusu. Sados gadijumos ieguldijumu pakalpojumu sniedzéjam ripigi
jaizveérte klients, vina pieredze un atbilstiba noteiktajiem kritérijiem pirms pieskirt pro-
fesionala klienta statusu un noslégt ligumu par statusa mainu. Ileguldijjumu pakalpojumu
sniedzéjam ir paredzétas atkapsanas tiesibas no liguma, t. i, tiesibas atsaukt pieskirto
profesionala klienta statusu, ja ieguldijumu pakalpojumu sniedzéja skatijuma klients vairs
neatbilst profesionala klienta statusam, proti, ieguldijumu pakalpojumu sniedzéjam ir
tiesibas, no vienas puses, vienpuséji palielinat iegulditaja aizsardzibas pakapi, no otras
puses, ar $adu ieguldijumu pakalpojumu sniedzéju ricibu klientam var tikt liegta pieeja
atseviskiem ieguldijumu pakalpojumiem un produktiem.

Klientu kategorizacija péc butibas ir pamats iegulditaju aizsardzibas ietvaram
(sk. 1. tab.) un pienakumiem, ko likumdevéjs uzlicis ieguldijumu pakalpojumu sniedzéjam
pakalpojumu sniegSanas ietvaros, pieméram, sakara ar informacijas sniegsanu, iegul-
ditaju bridinasanu par riskiem jeb “ikdiena iespéjamiem (varbutéjiem) nelabvéligiem
notikumiem?” [20, 17], kurus iegulditajs, iespéjams, neapzinas savu personisko ipasibu
vai pieredzes neesamibas dél.

Svarigi atzimét, ka FITL 26. grozijumi attiecinami uz visam iegulditaju katego-
rijam un pienakumu sniegt patiesu un nemaldinos$u informaciju, tomér sniedzamas un
parbaudamas informacijas apjoms atskiras gan atkariba no kategorijas (statusa), gan no
pakalpojumu veida, kas tiek nodro$inats attiecigajam iegulditajam.

1. tabula. Saisinats iegulditaju aizsardzibas pasakumu ietvars sadalijjuma pa iegulditaju
kategorijam (péc statusa); ar X atziméti attiecinamie pasakumi,
ar N/A — neattiecinamie pasakumi

. L Tiesigie
- . Privatie | Profesionalie . 9
Nr. Pasakumi S Co darfjumu
klienti klienti X
partneri

1. |Visparigie principi un pienakumi
Pienakums sniegt patiesu un nemaldinosu informaciju X X X
Pienakums rikoties ka krietnam, ripigam saimniekam
iegulditaja interesés

Pienakums uzturét noteiktu organizatorisko kartibu X X X

X X Nosaciti

L tabulas turpindajumu sk. 16. lappusé



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2019, NR. 2 (14)

Tatjana Jukna. legulditaju aizsardzibas mehanisma attistibas tendences:
normativo aktu grozijumi 2017. un 2018. gada

1. tabulas turpinajums no 15. lappuses

Nr. Pasakumi Priy étig Profe's ion'élie d-gfij?;gnl‘\eu
klienti klienti partneri
2. |Informacija, ko ieguldijumu pakalpojumu sniedzéjs sniedz iegulditajam
Informacija par ieguldijumu pakalpojumu sniedzéju X X X
i a s spocittaem ke X X | Nosaci
Informacija, kas paredzéta visiem iegulditajiem X X X
Informacija, kas paredzéta tikai privatajiem klientiem X N/A N/A
Informacija par finansu instrumentu turésanu X X X
Informacija, kas ir paredzéta visiem klientiem X X X
Informacija, kas ir paredzéta tikai privatajiem klientiem X N/A N/A
Informacija par piesaistitajiem agentiem X X X
Pazinojumi privatajiem klientiem X N/A N/A
3. | Informacija par atlidzibam un izmaksam
Visparéja informacija par komisijam un izmaksam X X X
Ln;;)ll'érgzggzsp))ar ex-ante izmaksam (pirms darijuma X N/A N/A
Informacija par ex-post izmaksam (pirms darijuma izpildes) X N/A N/A
4. | Finansu instrumenta vai pakalpojuma piemérotibas vai atbilstibas novértésana
Atbilstibas parbaude (zinasanas un pieredzes izvértésana) X* w N/A
Pienémums par zinasanam un izpratne par Fl, produktu,
pakaalpojumu esamibu N/A X X
:2;:1IZ;ﬂ:ﬁjskgirsk:ja;;ﬁa(;)ortfe!a parvaldibas pakalpojums, X X Nosaciti
leguldijumu mérkis, ieskaitot toleranci pret riskiem X X Nosaciti
;r;adnésji;tuusacua, spéja uznemties riskus un ciest X X Nosaciti
5. | Rikojumu nodosana, izpilde, dokumentésana
IegLfIdijumu pakalpojumu sniedzéja pienakumi attieciba X X X
uz rikojumu nodosanu un izpildi
Pienaciga iegulditaju rikojumu apstrade un saglabasana X X X
Pazinojumi par noslégtajiem darijumiem, izpilditajiem X X X
rikojumiem
6. |Labakais izpildes rezultats
Labaka izpildes rezultata nodrosinasana X X Nosaciti
Pienakums nodrosinat rikojumu izpildes politiku X X Nosaciti

1. tabulas turpindjumu sk. 17. lappusé

* Parasti netiek izvértéts vienkarsiem finansu instrumentiem (FI) un produktiem (execution only).

** Parasti tiek izvértéts tikai profesionalajiem klientiem (péc izvéles) un tikai pieskirot profesionala
klienta (péc izvéles) statusu.
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1. tabulas turpinajums no 16. lappuses

- . Privatie | Profesionalie Tlce_§ig|e
Nr. Pasakumi N s darfjumu
klienti klienti X
partneri
7. | Darijumu attiecibas starp ieguldijumu pakalpojumu sniedzéju un klientiem
leguldijumu pakalpojumu sniedzéja un klientu saistibu un
= = X X X
pienakumu fiksacija
Rakstveida liguma noslégsana (rikojumu izpilde / darijumu X X N/A

noslégsana)
Prasibas liguma saturam X X N/A
8. |Interesu konflikts

Informacija par pamudinajumiem (inducements), ko sanem

ieguldijumu pakalpojumu sniedzéjs X X X
9. |Daliba iegulditaju aizsardzibas kompensacijas shéma
Tiesibas sanemt kompensaciju iegulditaju aizsardzibas X N/A N/A

kompensacijas shémas ietvaros

Aktivu skirta turésana jeb segregacija. legulditaju aktivu un saistito kontu struk-
tiras segregacijas jautajums tiek risinats gan starptautiska limeni,” gan ES limeni,® gan
nacionalo valstu limeni. Tiesiskais reguléjums $aja jautajuma ir plass, tomér Eiropas
Savienibas tiesibu aktiem triukst visaptverosas un sistémiskas pieejas jautadjumam, kas
skar gan saistibas starp finansu instrumentu tirgus dalibniekiem, gan pasus finansu ins-
trumentus un ar tiem saistito struktaru tiesisko reguléjumu, ka ari izpratni par prasibam
saistiba ar nodrosinajuma jautajumiem.

Segregacija ir vienigais mehanisms, ar kura palidzibu uzraudzibas iestades, likum-
devéji un citas varas iestades censas nodrosinat iegulditaju aktivu aizsardzibu gadijumos,
kad maksatnespéjas tiesibas nav harmonizétas. Ta galvenokart ir orientéta uz finansu
iestadém, kas veic klientu aktivu turésanu (ieguldijumu pakalpojumu sniedzéjiem).

Jedziena “segregacija” saturs atskiras péc pieejas vai izpratnes, ko taja ieklauj attie-
cigas valsts tiesibu akti.

Pirmkart, ar jédzienu “segregacija” apzimé gramatvedibas procesu, kura atse-
viski tiek kartota iegulditajiem piedero$u un pasai iestadei piederosu aktivu uzskaite.
Eiropas Savienibas tiesibu akti ir vérsti uz aktivu nodalisanu, t. i., attiecigas klientu aktivu

> Starptautiskas Vértspapiru komisijas organizacijas (International Organization of Securities
Commissions, IOSCO) kolektivo ieguldijumu shému aktivu aizsardzibas principi, pieméram.

6 Pieméram, Alternativo ieguldijumu fondu parvalditaju direktiva (Alternative Investment Fund
Managers Directive, AIFMD), Eiropas tirgus infrastruktaras reguléjums (European market
infrastructure regulation, EMIR), Centralo vértspapiru noguldijumu regula (Central Securities
Depositories Regulation, CSDR), Parvedamu vértspapiru kolektivo ieguldijumu uznémumu tiesibu
akta V versija (PVKIU V), Finans$u instrumentu tirgus direktiva (Markets in Financial Instruments
Directive, MiFID) / Finan$u instrumentu tirgus regula (Markets in Financial Instruments Regulation,
MIFIR).
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uzskaites kartosanu arpus ieguldijumu pakalpojumu sniedzéja bilances ta, lai katra bridi
varétu noteikt katram klientiem piedero$o aktivu veidu un daudzumu (skaitu).

Otrkart, ar jédzienu “segregacija” apzimé aktivu fizisku nodalisanas procesu, pie-
méram, aktivu skirto turésanu, t. i., aktivu turé$anu atseviskos augstaka limena kontos,
lai nepielautu aktivu sajauksanos un iegulditajiem piederoso aktivu ieklausanu ieguldi-
jumu pakalpojumu sniedzéja ipaSumu masa maksatnespéjas iestasanas gadijuma, ka ari
lai samazinatu iespéju izmantot klientiem piederosus aktivus ieguldijumu pakalpojumu
sniedzéja saistibu pret treSajam personam apmierinasanai (nodrosinasanai). Attiecigas
segregacijas prasibas Finansu instrumentu tirgus likuma tika ieviestas ar MiFID gro-
zijumiem, turklat FITL 26. grozijumi pastiprinaja ieguldijjuma pakalpojuma sniedzéja
pienakumus attieciba uz iegulditaja aktivu segregaciju un drosu turésanu.

Ieguldijumu pakalpojumu sniedzéjiem ir jauznemas atbildiba par finansu instru-
mentu iztrakumu kontos savas neuzmanibas dél. Nemot véra, ka ieguldijumu pakal-
pojumu sniedzéjam jarikojas klienta interesés ka krietnam un rapigam saimniekam,
atbildiba par finansu instrumentu iztrakumu iestajas gadijumos, kad pakalpojumu snie-
dzgjs ir pielavis ari vieglu neuzmanibu.

Lai mazinatu finansu instrumentu turésanas risku jeb iespéju zaudét finansu
instrumentus, ieguldijumu pakalpojumu sniedzéjam ir pienakums izvértét turésanas
ipatnibas un praksi, kas varétu negativi ietekmét iegulditajus, respektivi, ieguldijumu
pakalpojumu sniedzéjam jaizvérté aktivu turésanas rezims katra jurisdikcija, ipasi pie-
vérsot uzmanibu aktivu aizsardzibai kontrahenta maksatnespéjas gadijumos. Iegulditaju
aizsardzibas noluka katru gadu javeic $kirtas turé$anas audits, un uzraudzibas iestadei
jaiesniedz audita rezultati. Sada veida tiek nodrosinata lielaka ticamiba tam, ka ieguldi-
jumu pakalpojumu sniedzéjs ievéro Finansu instrumentu tirgus likuma uzliktos piena-
kumus. Sada pieeja Latvijas normativaja reguléjuma tika ietverta ar MiFID grozijumiem.
FITL 26. grozijumi tikai pastiprinaja skirtas turésanas prasibas, ievie$ot papildu pie-
nakumus ieguldijumu pakalpojumu sniedzéjam, pieméram, nepielaut, lai aktivi batu
apgratinati ar treso personu (kontrahentu) tiesibam, un gadijumos, ja aktivi ir vai bis
apgrutinati, par to informeét iegulditaju. Respektivi, ieguldijumu pakalpojumu sniedzéja
atbildibai par finansu instrumentu iztrakumu kontrahenta maksatnespéjas gadijuma
nevajadzétu iestaties tikai gadijuma, ja pakalpojumu sniedzéjs ir pienacigi bridinajis
iegulditaju un iegulditajs ir pienémis apzinatu un pardomatu lémumu par aktivu nodo-
$anu turésana, pienemot attiecigus riskus.

Ar FITL 26. grozijumiem ieguldijumu pakalpojumu sniedzéjiem tika aizliegts ar
privatajiem klientiem noslégt ligumus ar nodrosindjumu par ipasumtiesibu nodosanu,
respektivi, aizliegta tada finansu instrumentu turésanas prakse, kas vérsta uz finansu ins-
trumentu skirtas turésanas nenodro$inasanu, t. i., tadu rezimu, kura finan$u instrumentu
juridiskais ipasnieks ir ieguldijumu pakalpojumu sniedzéjs, savukart pats iegulditajs ir
tiesigs rikoties ar finans$u instrumentiem (pieméram, atsavinat, iegadaties jaunus u. tml.),
sanemt no tiem auglus un citus ienakumus.
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Sis aizliegums, domajams, pilnigi nepamatoti tiek piemérots ari repo darijumiem,
kas tiek uzskatiti par “ligumiem par finansu nodro$inajumu ar ipasuma tiesibu pareju”
atbilstosi Finansu nodrosinajuma likuma 1. panta sestajam punktam [4]. Repo darijumos
pardevéjs — atskiriba no ieprieks aprakstita gadijuma — zaudé tiesibas rikoties ar finansu
instrumentiem, t. sk. lemt par finansu instrumentu atsavinasanu. Vinam nav ipasnieka
tiesibu uz finansu instrumentiem darijjuma laika, un $i ir batiska atskiriba starp abiem
gadijumiem: aizliegums ir vérsts uz iegulditaja interesu aizsardzibas nodrosinasanu, kas
tiek sasniegta, piemérojot skirto turésanu aktivu saglabasanai; otraja gadijuma iegul-
ditajs sanem finansialu labumu (naudu) par pardoto finansu instrumentu, un vinam
péc butibas vairak nav nekadu tiesibu attieciba uz $o finansu instrumentu lidz bridim,
kad nauda netiks atmaksata. Nav skaidrs, kadé] batu jaierobezo privata klienta tiesibas
noslégt repo darjjumus, pamatojot to ar aizliegumu, kas vérsts uz finansu instrumentu
turésanas risku mazinasanu.

Produktu parvaldiba. Ar FITL 26. grozijumiem ieviesti pilnigi jauni procesi attie-
ciba uz pakalpojumu un produktu parvaldibas prasibam, proti, paredzéta ieguldijumu
pakalpojumu sniedzéja ka ieguldijumu produkta razotaja vai izplatitaja civiltiesiska atbil-
diba par informacijas sniegsanu sakara ar ieguldijumu produktu — novérojami vairaki
atbildibas virzieni: atbildiba par informacijas nesnieg$anu, atbildiba par nepareizu / nepa-
tiesu informaciju, atbildiba par nepareiza “mérka tirgus” noteiksanu. Kaut ari, domajams,
$adas atbildibas apmérs ir ierobezots ar to zaudéjumu apméru, ko iegulditjjs ir cietis,
tomér vienmeér radisies jautajumi par iegulditaja statusu, personibu un iegulditaja spéju
uztvert informaciju nepareiza mérka tirgus noteiksanas gadijumos.

Interesu konflikts. Atskiriba no reguléjuma, kas tika ieviests ar MiFID groziju-
miem, péc FITL 26. grozijumu ievieSanas mainijas pieeja interesu konflikta parvaldisanai.
Ja ar MiFID grozijumiem ieguldijumu pakalpojumu sniedzéjiem tika uzlikts pienakums
identificét interesu konfliktus un tos atklat, tad ar FITL 26. grozijumiem tika uzlikts
pienakums identificét interesu konfliktus un novérst tos, savukart, ja interesu konflikta
pilniga novérsana nav iespéjama, tad atklat to un informét par to iegulditaju. Respektivi,
ieguldijumu pakalpojumu sniedzéjam jaizvérté ne tikai potencialie interesu konflikta
gadijumi, kas veidojas starp ieguldijumu pakalpojumu sniedzéju un iegulditaju, bet ari
situacijas, kas veidojas starp ieguldijuma pakalpojuma sniegsana iesaistito personu un
iegulditaja interesém, ari starp vairaku iegulditaju interesém u. tml

Bez interesu konflikta novérsanas pienakuma ar interesu konfliktu novérsanu ir
saistiti ari citi jauninajumi, kas attiecas uz labumu sanemsanu no ieguldijumu pakal-
pojumu sniedzéja darijjumu partneriem, ka ari aizliegumu sanemt labumus retrocesijas
gadijumos, kad tiek sniegts portfelu parvaldibas pakalpojums vai konsultacija. Ar inte-
resu konflikta novérsanu saistiti grozijumi, kas attiecas uz sniegto konsultaciju veidiem,
pamudinajumu atklasanu u. tml
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Secinajumi

1. FITL 2017. un 2018. gada tika veikti apjomigi grozijumi iegulditaju interesu
aizsardzibas veicinasanai. Seit netika aprakstiti visi Latvijas normativaja
reguléjuma parnemtie jauninajumi, ievieSot Eiropas Savienibas direktivas.
Latvijas Republikas normativo reguléjumu ieguldijumu pakalpojumu joma
harmonizacijas procesi stipri ietekméja normativa reguléjuma struktaru, proti,
taja novérojama normativa reguléjuma “dekodifikacijas” stingra tendence. Ja
pirms 26. grozijumu pienemsanas visas svarigas normas bija ietvertas FITL,
tad péc grozijumiem, $is normas tika daléji izslégtas, jo kopa ar citiem bitis-
kajiem pienakumiem, tas ietvertas vairakas delegétajas regulas. Rezultata
vairs nepastav vienots “kodificéts” likums, kura var ieskatities un iegat pilnu
prieks$statu par tiesibu un pienakumu apjomu konkrétaja jautajuma, ka tas bija
ieprieks.

2. Reguléjums klast arvien komplicétaks, un novérojama spilgti izteikta parregu-
lacija, kas ievérojami palielina administrativo slogu ieguldijumu pakalpojumu
sniedzéjiem.

3. Tiesiskaja reguléjuma ietvertas vairakas normas, uz kuru pamata iegulditajs var
prasit zaudéjumu atlidzinasanu no ieguldijumu pakalpojumu sniedzéja. Viens
$ads piemeérs var bat ieguldijumu pakalpojumu sniedzéja pienakumu precizé-
$ana saistiba ar skirtas turésanas nodrosinasanu. Rezultata ir kluvis skaidraks
ieguldijumu pakalpojuma sniedzéja, kas nodrosina turésanas pakalpojumus,
civiltiesiskas atbildibas ietvars, kas ieprieks bija loti vaji noteikts.

4. Butiski pieaudzis informacijas apjoms, ko ieguldijumu pakalpojumu sniedzé&jam
jasniedz iegulditajam, lai iegulditajs varétu pienemt pardomatu un atbildigu
lémumu. Domajams, ka liela informacijas daudzuma dél, ko sanem iegulditijs,
vinam svariga informacija var pazust vai palikt nepamanita, jo informacijas
apjoms var izradities parlieku liels.

Development of Investor Protection Mechanism:
Ammendments to the Law in 2017-2018

Abstract

Mechanism of the investor protection is a quite new law institute. The elements
of the investor protection mechanism could be found in various legal acts both at the
state level of the Republic of Latvia and at the level of the EU. Globalisation, technical
developments and arising of new types of financial instruments encourage actualisation
of investor protection problematics.
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The development of the measures related to the investor protection are influenced
by the transportation of the EU legal acts into national law systems. The article is devoted
to the rights of investors as elements of investor protection mechanisms in the aspect of
providing of investment services to the investors.

Keywords: investors, investor protection, MIFID II, financial instruments, law on
the market of financial instruments, Repo transactions.
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Abstract

A defence attorney is a significant and notable figure in criminal proceedings who
for the whole procedural activity in a criminal case, in theory, should facilitate detecting
and correcting possible judicial mistakes. In this respect, it is vital to conduct a series of
research in order to highlight prevalent problems and issues of a defence attorney’s par-
ticipation in criminal trials and to work out relevant recommendations for trial attorneys
that would help to forestall, detect and prevent judicial mistakes. A specific condition of
a defence attorney’s activity in the process of evidencing at a judicial examination is his
awareness of the entire system of evidences presented by the prosecution and accusation
conclusions in disputable classification situations. They should rely upon the fact that
a judicial examination is performed under circumstances of direct examination of evi-
dence, oral proceedings, publicity, invariability of the body of the court, as well as the fact
that both the court and the representatives of the parties take part at the examination.
Rather short deadlines of a judicial examination entails working under circumstances
when decisions must be taken under extreme conditions, by applying tricks and methods
that would allow examining all evidence in the most productive way. It makes sense for
a defence attorney to state his activity position and determination of taking an active part
in evidencing already at the beginning of court hearings, by filing a motion to summoning
new witnesses, experts and specialists, disclosure of material evidence and documents
or exclusion of evidence obtained in the way of violating the law.

The author of the study applied general scientific methods of studying objective
reality, peculiar to legal sciences: systematic document analysis, structural-functional
analysis, critical approach, generalisation and prediction. As a result, the author provides
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numerous recommendations and rules for successful and immaculate defence in crim-
inal trials.

Keywords: prevention of judicial errors, criminal trial, defence attorney, line of
defence, tactics and methods of examining evidence, assessment of evidence, judicial
investigation.

Introduction

When getting into the process of evidencing, after the public prosecutor has stated
accusations to the accused and the presiding judges question the accused if he under-
stands the accusation, finds himself guilty and if his defence attorney wants to express
his position regarding the accusation presented, the attorney should exercise this right
and assess the set of evidences collected in the case and sufficiency thereof.

In this regard the position of L. V. Krechetova [4, 110-111] is of particular interest,
as she offers a defence attorney to draw up and present in writing the defence conclusions
(defence objections) to the court in reply to the indictment. She believes that they should
reflect the issues of substantiation of the indictment theses in the part of sufficiency for
initiating court proceedings.

In this regard, it should be noted that according to the effective legislation, a defence
attorney is not restricted in choice of means, methods or forms of exercising his right to
stating his position towards the presented charge. Besides, the defence attorney should
choose the ones that allow for the most efficient influence on neutrality of examining
circumstances in a criminal matter and prevent potential judicial errors.

The author believes that one of the methods that can predetermine neutrality of
examining circumstances in a criminal matter, and therefore prevent judicial errors, is
a written objection of the defence attorney to the presented accusation, and it is useful
to express it after the prosecution statement and request including the text in the court
hearing transcript. The essence of this document can be presented in the form of
defence objections to the prosecution statement, containing defence position grounded
in the required exculpatory evidence, as opposed to the prosecution position. In this
document, it is useful to show the pressed charge as ungrounded, built on an insufficient
set of the evidence collected in the matter, and unreliability thereof.

However, in practice that sometimes causes perplexity to the court and objections
from the prosecution. Therefore, it is proposed to amend Section 498 Part 1 of the Criminal
Procedure Law, and put it in the following wording:

“The presiding judge asks the accused if he understands the accusation, finds himself
guilty, and offers him or his defence attorney to state their position regarding the accu-
sation presented and present the defence objections which after stating thereof shall be
included in the criminal case materials”.
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Role of a Defence Attorney in Examination
of Evidence: Possible Tactics and Methods

When discussing the procedure for examining evidence, the defence attorney has
rather limited opportunities to influence amending the procedure. According to the law,
first the prosecution presents the evidence. However, if the accused agrees, he can testify
first, and, therefore, set the tone of the expected examination and to some degree even
set the sequence of examining the prosecution evidence.

Therefore, a strict establishment of the procedure for evidence examination is
rather relative, as the same evidence can attest both the guilt of a person and on the
contrary, it can simultaneously indicate circumstances requiring classification according
to a Section, stipulating milder punishment or mitigating circumstances. The brightest
example of such evidence is the statement of the accused. Therefore, the sequence of
questioning the accused can depend on particular circumstances and complexity of
the matter, the situational development as of the moment of conducting the judicial
examination. In this case, the defence attorney must skilfully (professionally) exercise
his authority.

Literary sources contain different points of view regarding this. For instance,
Y. F. Lubshev believes:

“If the defendant not admitting his guilt is not questioned first, this always makes the
court-work look as exposing a criminal with other evidence. For criminal proceedings
to be really adversary after the indictment that in fact is accusing a person at the court,
always, in all cases this person should be interrogated, in order to understand his posi-
tion, conclusions, and objections, and only afterwards look what other evidence says
about this person’s crime.” [6, 203]

Opposing points of view state that the accused should not be interrogated at the
beginning of the judicial examination, as while interrogating the accused, the court often
takes accusative direction, the person asking the questions can lead the questioning by
applying the method of pressure, creating an impression that he doubts faithfulness
of his testimony. Psychologist studies show that approximately 4/5 of judges subcon-
sciously show negative attitude towards the accused, thus most of the judges apriori see
the accused as a person who has committed a crime. [8, 58-63]

After examining the prosecution evidence, according to the effective legislation,
the evidence presented by the defence should be examined. The order of presenting
the evidence by the defence attorney can be set depending on the sequence of circum-
stances underlying the fact to be proven or depending on the defence position.

In this case, based on the possibility of psychological influence on the trial par-
ticipants, it would be reasonable to note such a method of presenting defence evidence
by influencing the judges’ beliefs, moving from weak to more convincing.
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When choosing a tactic, the defence attorney should take into account that interro-
gation of accused and examination and evaluation of his testimony rank among the most
important aspects in legal actions when establishing the guilt of the defendant in com-
mitting a crime or innocence. This is explained by the necessity of establishing the main
fact in criminal proceedings that is the issue of finding the accused guilty or not guilty.
The defence attorney’s task when interrogating the accused is to explore the defence
position regarding the presented accusation.

Therefore, testifying is the right and not the obligation of the accused, as with
his testimony he defends himself against the presented accusation. When the defence
attorney starts interrogating his defendant, he should consider the contents of the pre-
sented accusation and the defendant’s attitude thereto.

From this follows that the testimony of the accused can be used as means of
defence, as proof of innocence or as means of establishing other circumstances subject
to proof and of significance to solving the matter on merits.

In addition to the above, one should remember that the subject of interrogation
are the circumstances included in the subject to be proven and circumstances required
for verifying and assessing the evidence, including the circumstances that can lead to
exemption from criminal liability and remission of penalty, as well as personality char-
acterising circumstances.

Questions should be asked following a certain logical sequence: after the main
question — additional, specifying and reminding, without using any suggestive questions.
It is important to frame each question correctly and contemplate in advance. The goal
of the questions is to reconstruct gaps made in the process of the free narration and
detailing the interrogatee’s testimony.

The degree of correctness of stating the question determines the correctness of
the answer that will be heard and included in the court hearing transcript and after-
wards assessed by the court. Preliminary agreed and adjusted sequence of questions that
the defence attorney asks the accused, and presentation of the evidence at the defence
disposal as proof of the received answers are designed to convince the court of the validity
of the taken position.

Methods used by the defence attorney during interrogation cannot be directed
to justification of committing the crime, understating its peril to public or giving false
evidence by the accused.

The defence attorney’s participation at the accused interrogation is determined
by the position the defence attorney takes regarding the developing defending situation
depending on whether the defendant does or does not admit his guilt completely or partly.

The defence attorney’s participation at the accused interrogation should be planned
in advance, adjusting his questions rationally to the circumstances to be proven on a man-
datory basis in the particular criminal case, and he should ask questions that are indi-
cating lack of constituent elements of offence in his activities or presence of circumstances
excluding criminal activity, or circumstances mitigating liability.
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Statement of evidence of the accused, made within the framework of conducting
preliminary examination, as well as presentation of photo, audio and (or) video recording
materials, videotaping his testimony enclosed to the interrogation protocol can be included
in procedural requests of the parties in cases stipulated in Section 501 of the Criminal
Procedure Law.

The defence attorney’s participation at the interrogation of witnesses and victims
should largely regrad the stages of witness and victim evidence formation that are devel-
oped and described in the course of the Soviet criminal proceedings by M. S. Strogovich
[9, 401-411].

When interrogating witnesses, it is reasonable to identify the sequence that corre-
sponds to the sequence of the events that are committed and being examined in the crim-
inal case as stated by the accused, of what the defence attorney has to file a request.
Besides, the witnesses in their testimonies will be able to confirm one or another state-
ment of the accused.

When witnesses are interrogated by the prosecution, the prosecutor starts the inter-
rogation. In this case, the defence attorney’s questions should be directed towards iden-
tifying non-compliance of their evidence with other evidence in the matter, as well as to
identifying circumstances mitigating liability of the accused. For the purpose of assessing
the reliability of a witness’s evidence, questions should be focused on identifying the wit-
ness’s relation to the accused, finding objective and subjective facts under which one or
another fact was interpreted, on finding out how much time has passed from the moment
of perception to the moment of interrogation, with whom of the participants of the court
proceedings the particular witness has discussed any moments of the occurred event.

In this situation, in case of finding any contradiction in the evidence among
the prosecution witnesses, as well as between the evidence of the prosecution witnesses
and the evidence of the defence witnesses, both cross-examination and staggered (cheq-
uerboard) examination interrogations can be applied. The essence of staggered inter-
rogation lies in the fact that for the purpose of identifying and matching evidence with
the previously given evidence, the defence attorney asks several persons about the same
circumstances. By applying the staggered interrogation method, the defence attorney can
doubt the evidences given by the prosecution witnesses, thereby convincing the court of
the necessity of eliminating contradictions among different evidences by obtaining new
ones, requesting disclosure of documents, items, summoning new witnesses, necessity
of appointing an expert examination.

Whereas in some cases the staggered interrogation is complicated by the fact that
the interrogated witnesses leave the court hearings room, it is reasonable if the defence
attorney foresees in advance the option of the staggered interrogation and requests that
the interrogated witnesses stay in the court room for the purpose of preventing contra-
dictions in their testimony.

During a cross-examination interrogation, one interrogatee is asked questions by
the trial participants of the prosecution and defence in turns.
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However, when conducting a cross-examination interrogation, the defence attorney
should skilfully use his opportunities, as

“for honest and skilful people that is a means of exploring facts that without it would
have not been available to the court, nevertheless such an interrogation may turn
into the art that makes a person renounce of everything he knows and call himself in
a stranger name”. [7, 151]

Statement of previously given testimony of a victim and witness, as well as dem-
onstration of photo copies and images, diapositives made during interrogations, play-
back audio and (or) video recordings, and videotaping interrogations are only allowed
in cases if these individuals do not arrive at the hearings and only with a consent of the
parties thereto.

This situation gives the defence attorney the opportunity to object to disclosure
of evidence of the victim or witness and request them to attend the hearings if this goes
in line with the chosen line of defence.

Nevertheless, in practice, when disclosing evidence of the victim and witnesses
the requirements of Section 501 of the Criminal Procedure Law are not always met, even
though they are clearly stated in the law.

Therefore, the position of the European Court of Human Rights can be fully applied
to solving this issue, according to which a judgement can be based on the evidence of
a witness or victim disclosed at the court hearings disregarding the defence attorney’s
objections, if the accused has had the opportunity of asking questions to the witness or
victim during preliminary examination and all measures have been taken for establishing
their residences of and arriving at the court. Yet, if the accused or his defence attorney
has not had any chances of interrogating individuals whose evidence had been used as
proofs during any stage of the criminal case proceedings, the court should reject satisfying
the request of the prosecution for disclosing evidence of the referred individuals if they
fail arriving at the court hearings [5, 46—48].

When allowing requesting disclosure of evidence of a witness or a victim that has
not arrived at the hearings, the court, in addition to identifying existence of grounds
for that, must also verify if the requirements of the Criminal Procedure Law stipulating
the procedure for conducting an interrogation have been followed when conducting
interrogation of a person in question, for example, if clauses of Section 110 Part 2 of
the Criminal Procedure Law have been explained. If any violations of the law are dis-
covered, it is reasonable for the defence attorney to request exclusion of disclosure of
evidence from the interrogation report and refusing the request for disclosure thereof.

This way, when the court receives a request for disclosure of evidence of a not-
attending witness or victim provided during pre-trial proceedings, the court should base
on whether this evidence is allowed by proofs and has the accused’s right of interrogating
the individuals testifying against him during previous stages of the criminal proceedings
been ensured.
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In order to eliminate contradictions between earlier evidence of the stated indi-
viduals and their evidence at trial a request from one party, providing reasoning in what
exactly the evidence at trial contradicts the previous evidence is enough. If the party that
has presented a request for disclosure of evidence fails in indicating the case materials
reflecting thereof, this deprives the request of substantiation, and the court is entitled
not to disclose the evidence.

In practice, court actions, such as inspection of material evidence, disclosure of
the reports of investigative activity and other documents, are performed at the end of
judicial investigation and have little effect on the court position in the criminal case
articulated at the end of the investigation. In this regard, it is reasonable for the defence
attorney to request inspection of material evidence simultaneously with the interrogation
of the accused, victim, witness or expert, as that will significantly widen to opportunity
of verifying the evidence of these subjects. Documents should be disclosed not at once,
but subsequently, according to studying the case circumstances they referred to, and if
necessary, simultaneously with interrogation of the respective subjects.

During such proceeding actions, the inspection participants may be asked ques-
tions in relation to signs of material evidence or circumstances related thereto. They
are entitled to drawing the court’s attention to certain signs or circumstances related to
the material evidence and ask to reflect them in the court hearing transcript.

The defence attorney’s participation in examining evidence by the court is imple-
mented by matching the other evidence present in the criminal matter, identifying sources
thereof and obtaining other evidence confirming or disproving the evidence being veri-
fied. Moreover, the defence attorney verifies the prosecution evidence under the angle
of unreliability of such evidence, and exculpative-reliability thereof.

The defence attorney’s participation in evidence assessment at judicial and prelimi-
nary investigations is important, as in the law one is not listed as a subject in evidence
assessment and does not have any authority required for evidencing, the results of their
activity in assessing evidence are expressed in requests aimed at convincing the court of
the correctness of his position and urging to pass a procedural judgement in the interests
of the defendant.

Moreover, the defence attorney’s activity has a unilateral nature, as he assesses evi-
dence only for the purpose of defending the rights and statutory interests of the defendant,
but in doing this is guided by single criteria of relevance, admissibility, reliability and
sufficiency as stipulated in the law.

If any doubts arise regarding reliability of the prosecution evidence, the defence
attorney must not provide the grounds to the prosecution for performing any activities
allowing him to eliminate the arisen doubts. When stating the request, the defence
attorney should not encourage resolving the doubt in favour of the accusation. If con-
cerns exist regarding any of the above stated issues, it is best not to conduct verification
at all, and instead provide evidence assessment in the speech of the defence, singling
out the existing doubts regarding reliability of the prosecution evidence and that the
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doubts have not been eliminated during the court examination, consequently should be
interpreted in favour of the accused, as stipulated in Section 19 Part 3 of the Criminal
Procedure Law.

Limits of evidencing are supposed to be the required and sufficient set of evidence
allowing taking a correct, grounded and legal procedural judgement in the matter.

The limits of evidencing depend on a range of factors, the key ones of which
are: (1) category and nature of the criminal offence; (2) area of actual circumstances in
the composition of the subject to be proven in the particular matter; (3) circumstances
relevant to the matter and acknowledging the information giving grounds to the most
essential circumstances to be proven; (4) existence of sufficient and reliable evidence
required for establishing actual data; and (5) positive solution of the issue on admissibility
of the existing evidence.

The defence attorney should treat disclosing each request very prudently, carefully
substantiating the subject thereof and choosing a tactically correct moment for presenting
the request in order to convince the court of the necessity of satisfying it.

Because the meaning of a request is demonstrated through legal consequences of
satisfying thereof. An unsatisfied request can make grounds for challenging the judge-
ment aimed at correcting a judicial error.

The next stage in adjudication of a criminal matter are arguments of the parties
and the last plea of the defendant. The purpose of the defence attorney’s participation at
this stage, in particular, is communicating to the court all the finally articulated evidence
of the legal position of the defence on the results of all investigated at the court hearings,
articulation and grounds of the position.

Analysis of evidence during the arguments of the parties in the speech of defence
should be pointed out in particular. It is exactly the speech of defence where the defence
attorney assesses the evidence influencing the judge’s beliefs when passing the judgement.

In Part 506 Part 4, the Criminal Procedure Law does not define the contents or
structure of the speech of defence, it just indicates that the participants of discussion are
not entitled to referring to evidence that has not been adjudicated at the court hearings
or that has been found inadmissible by the court.

Upon analysing different points of view of scientists, the author concludes that it is
reasonable to base the defence attorney’s speech on the chosen strategic line of defence,
circumstances of the criminal matter and judicial investigation data. In the speech,
the defence attorney can: (1) question the accusation in full, insist on the accused’s inno-
cence and absolution; (2) question certain points of the prosecution (by reasoning the
necessity of exclusion thereof from the accusation); (3) by not questioning the accusa-
tion on its merits, otherwise than the prosecutor, communicate and explain the actions
of the accused; (4) question the offence classification, make conclusions in favour of
reclassifying the offence according to the Criminal Law provision stipulating a milder
punishment; (5) present circumstances mitigating the punishment.
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The key part of the defence speech can be devoted to evidence analysis and
assessment. Literary sources contain different points of view regarding the contents
of the defence attorney’s speech and structure thereof, finding it to be a creative and
individual activity, yet majority of the authors note that the speech should depend on
the position of the defence.

If the accused admits his guilt, the defence attorney should pay the main attention
to evidencing mitigating circumstances and personality of his defendant. It makes sense
to analyse aggravating circumstances and assessment of evidencing thereof.

The defendant’s personality should be portrayed in the best favourable light.
Social evaluation of the defendant’s personality should be provided, not limiting only
to external features.

It is important to show that the crime committed by the defendant has been a forced
action or external circumstances have provoked the defendant’s criminal behaviour.
When it comes to circumstances facilitating committing the offence, the defence attorney
can point them out in his speech and analyse the facts evidencing thereof.

If the offence has been committed and it has been committed by the defendant
but the facts in the case proven by evidence show the need for reclassifying the offence
to a section of the Criminal Law envisaging less serious offence, the main focus in
the defence attorney’s speech should be paid to analysing the evidence lying in the basis
of the accusation and rebutting thereof by using the evidence investigated during the judi-
cial investigation.

In this case, the defence attorney should not only doubt the prosecution conclusions
but also state his conclusions. The Soviet time legal literature indicated that

“the public prosecutor must prove the accusation in a positive form, i.e., prove that
the facts he is stating have actually taken place. The defence attorney’s situation is
different. According to the presumption of innocence, the defendant is considered
not guilty until his guilt is proven; therefore, the defence attorney can use rebuttal of
the prosecution conclusions as a basis of his speech, and he can insist on the fact that
the prosecutor has not proven his statements.” [10, 316]

Yet such a position must be grounded.

“A lawyer, when making a speech at court, is proving the points suggested by him. If
he is defending the position of non-proven accusation, the speech of defence should
include grounds for this thesis, i.e., indicating why the defendant cannot be found guilty,
where the contradiction, insufficiency and doubtfulness of the prosecution accusation
lies and what proves that.” [2, 128]

It is better to make a speech as a result of active position of the defence attorney
in the matter as a participant to the evidencing process, when one substantiates their
statements by evidence verified during the judicial investigation.

When the defendant does not admit one’s guilt and the court must pass an acquittal
judgement, the literature sources indicate that depending on the version in the matter
presented by the prosecution and defence, two versions of analysis and assessment
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of evidence are possible. In the first version, the prosecution conclusions are rebutted first,
and then analysis and assessment of the evidence is provided, indicating on mitigating
circumstances and circumstances justifying the defendant. In the second variant, first
the defence evidences are presented and analysed, and then the prosecution conclusions
are rebutted [7, 208].

When deciding on the sequence of presentation, it is useful to consider that infor-
mation presented at the beginning or in the end of the presentation is remembered
the best. Consequently, depending on the situation, less important arguments should be
stated at the beginning and more important ones — in the end, or vice versa.

Conclusion

Analysis and generalisation of the mentioned shows that the defence attorney
should follow some rules:

1. The sequence of analysis and assessment of evidence examined during the judi-
cial investigation should be selected according to the line of the defence.

2. When performing evidence analysis, not only the prosecution conclusions
should be rebutted and questioned in a substantiated way, but also the defence
position should be reasoned, stating the contents of evidence proving the non-
culpability if the defendant or presence of mitigating circumstances.

3. Upon analysing the defendant’s personality, attention should be drawn to
the characteristics indicating the accidental nature of the particular behaviour
of the subject which is the subject of the lawsuit if the defendant finds himself
guilty. If the defence attorney insists on the defendant’s absolution, personality
analysis is required for the purpose of demonstrating the impossibility of com-
mitting an offence by this particular subject.

4. If evidence analysis envisages high volumes of numerical or other types of
documented information for substantiating the conclusions, that can be pre-
sented in writing and offered to the court in addition to the oral speech.

. Repeating the main thesis of defence increases the credibility of the position.

. Evidence analysis structure must be planned in advance.

7. It should be taken into account that emotional (dramatic) assessment of the facts
should be avoided in front of a professional judge Substantiation of one’s con-
clusions by evidence will be the strong side of the speech. Only facts, evidence
and analysis thereof, as well as logics of presentation, can influence the court
in taking their decisions.

8. Apart from arguments of the parties, the law grants the prosecution and defence
the right of reply that is an important additional element facilitating defending
one’s line of defence. A reply can only be made by the participant of proceed-
ings from the defence who has participated in the arguments of the parties.
The reply can only be made regarding what has been said in the speeches

N U
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of other participants of the criminal proceedings and should only be related to
circumstances that have been expressed in the arguments by other participants
of the proceedings.

9. The next independent stage in the litigation of a criminal matter, following
the arguments of the parties is the last plea of the defendant. The last plea of
the defendant is not only a means for explaining his attitude towards the cir-
cumstances of the adjudicated criminal matter, but also a means of discovering
new circumstances that are significant in the matter, or new evidence that may
lead to reinstating of the judicial investigation.

10. The law vests the defendant with the right to present his last plea irrespective if
he has participated in the oral arguments or not. The last plea of the defendant
is an important and independent means of defence against the accusation,
as well as against the potential unjust punishment. Not giving the defendant
the opportunity for the last plea is a violation of the defendant’s rights to defence
and entails unconditional revocation of the court verdict. Therefore, actual
deprivation of the defendant of the opportunity of exercising his last plea is
considered as rejection of satisfying the defendant’s request for postponing
litigation in order to prepare his statement.

Consequently, the defence can offer the court its vision of the circumstances of
the criminal matter, based on evidence examined in the court that is subject to manda-
tory adjudication by the court in the deliberations room. This rather efficient method
of defence is recommended to be exercised by the defence attorney.

Aizstavju izmantota taktika un metodes
tiesas kludu novérsanai pirmas instances tiesa

Kopsavilkums

Aizstavis ir nozimiga, ievérojama figtira kriminalprocesa, jo aizstavja procesualajai
darbibai kriminallieta teorétiski butu jaatvieglo iespéjamo tiesas kladu konstatésana un
labosana. Un $aja sakara ir vitali svarigi veikt virkni pétijumu, lai izceltu problémjauta-
jumus, kas saistiti ar aizstavja piedalisanos kriminallietas, un izstradatu tadas rekomenda-
cijas aizstavjiem, kas praktiskaja darbiba sekmétu tiesas klidu paredzésanu, konstatésanu
un novérsanu.

Par specifisku priek$noteikumu aizstavja darbibai pieradisanas procesa tiesas
izmeklésana ir uzskatama vina pilna informétiba par visu pieradijumu sistému lieta, kuru
piedava valsts apsadziba, un par valsts apsiidzibas apsvérumiem stridus kriminaltiesiskas
kvalifikacijas gadijumos. Aizstavim janem véra, ka tiesas izmeklé$ana norit pieradijumu
tieSas un nepastarpinatas parbaudes apstaklos, ievérojot mutiskuma, publicitates un tiesas
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sastava nemainiguma principus. Pieradijumu parbaudé piedalas gan tiesa, gan visi paréjie
procesa dalibnieki, kas nav aizstavibas pusé. Likuma prasiba ievérot sapratigus lietas
iztiesasanas terminus paredz saspringtu darbu, svarigus lémumus pienemot ekstremalos
procesualos apstaklos, izmantojot tadus panémienus un metodes, kas veicinatu efektivu
pieradijumu kopuma parbaudi un novértésanu. Aizstavim butu ieteicams deklarét savu
aktivu procesualo poziciju un paust gatavibu aktivi piedalities pieradisana jau tiesas
izmeklésanas sakuma, piesakot lagumus par jauno liecinieku, ekspertu un/vai specia-
listu aicinasanu uz tiesas sédi, ka ari piesakot lagumus par lietisko pieradijumu un/vai
dokumentu pieprasisanu un par pieradijumu, kas ieguti, parkapjot likumu, izslégsanu
no pieradijjumu kopuma.

Saja pétijuma ir izmantotas visparigas zinatniskas metodes, kas sekmé objektivas
realitates izzinasanu un ir raksturigas tiesibu zinatnei, proti: sistémiska dokumentu ana-
lize, strukturali funkcionala analize, kritiska pieeja, visparinasana un prognozésana.
Secinajumos tiek piedavatas vairakas rekomendacijas veiksmigai, efektivai un nevaino-
jamai aizstavibai pirmas instances tiesa.

Atslégvardi: tiesas kladu prevencija, kriminallietas izskatiSana tiesa, aizstavis, aiz-
stavibas pozicija, pieradijumu parbaudes taktika un metodes, pieradijumu novértésana,
tiesas izmeklésana.
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Konstitucionalas tiesibas uz streiku:
gimenes arstu streika gadijums

Kitija Bite

Rigas Stradina universitdte, Juridiska fakultdte, Latvija
kitija.bite@rsu.lv

Kopsavilkums

Starptautiskajas tiesibu normas ir ieklautas cilvéka brivibas un tiesibas. Tas ietver
varda brivibu, tiesibas uz darbu, tiesibas apvienoties un tiesibas uz streiku, ja darba tie-
sisko attiecibu laika pusém rodas stridi, u. c. tiesibas. Latvijas Republikas Satversmes
(turpmak — Satversme) 108. panta paredzétas stradajoso tiesibas uz streiku ka galgjo
lidzekli darba stridu risinasanai. Sistémiski $1 konstitticijas norma tiek reguléta ar Darba
stridu likumu un Streiku likumu. Varétu skist, ka Latvija katram stradajo$ajam ir nodrosi-
natas tiesibas streikot, ka tas paredzéts Satversmé. Tomér gimenes arstu streiks 2017. gada
paradija, ka streiku istenosana ir problémas.

Pirmkart, tiesibas streikot paslaik ir attiecinamas tikai uz vienu nodarbinatibas
veidu — darba tiesiskajam attiecibam. Tacu tikai dalai gimenes arstu nodarbinatibas
attiecibas balstitas uz darba liguma pamata, tadéjadi piemérot valsti spéka esoso streiku
reguléjumu savu kolektivo interesu aizsardzibai var tikai dala gimenes arstu.

Otrkart, Darba stridu likums streiku ka galéjo lidzekli lauj piemérot tikai kolektivo
intere$u aizsardzibai (kopliguma noslégsanas ietvaros), bet ne publisko tiesibu liguma
ietvaros.

Gimenes arstu streiks paradija, ka Latvija tikai daléji izpilditas starptautiskas
normas, jo tiesibas streikot ir paredzétas, bet §1 norma attiecinama tikai uz tam personam,
kuras nodarbinatas uz darba liguma pamata un tikai kopliguma domstarpibu gadijumos.
Lai risinatu situaciju un turpmak nodrosinatu katras nodarbinatas personas tiesibas
streikot, nepieciesams grozit Darba stridu likumu, paplasinot darba stridu subjektu loku.

Atslegvardi: darba strids, streiks, nodarbinatiba, stradajosais, gimenes arstu streiks,
darba ligums, kopligums.
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levads

Valsts konstittcija aizsarga cilvéka pamattiesibas un brivibas, apliecinot, ka Latvija
tiek atzitas demokratiskas sabiedribas vértibas. Viena no sadam starptautiski atzitam
vértibam ir stradajoso tiesibas uz streiku. Tomér stradajoso tiesibas streikot nav absolutas,
tas var ierobezot Satversmé noteiktaja kartiba ar likumu.

Izvértéjot Latvija noteiktas tiesibas uz streiku, var secinat, ka Satversmé gan pare-
dzétas visu stradajoso tiesibas uz streiku, tacu Streiku likums tas ierobezo noteiktam
nodarbinato grupam, kas nodarbinatas valsts dienesta un sabiedribas neatliekamo vaja-
dzibu nodrosinasana. Gimenes arsti nepieder nodarbinato grupam, uz kuram attiecas
streiko$anas aizliegums. Tadéjadi gimenes arstiem likumdevéjs ir pieskiris tiesibas
uz streiku.

Taja pasa laika specialajos likumos — Streiku likuma un Darba stridu likuma —, kuri
ir vienigie, kas regulé stradajo$o tiesibas uz streiku, paredzétas tiesibas streikot tikai tiem
stradajosajiem, kuri ir nodarbinati uz darba liguma pamata. Gimenes arsti Latvija var tikt
nodarbinati divos veidos, t. i., ka pasnodarbinatas personas un ka darbinieki arstniecibas
iestadeé, tadé] tiesibas streikot ir tikai tiem gimenes arstiem, kuri ir nodarbinati uz darba
liguma pamata. No minéta var secinat, ka vienlidziga situacija esos$am personam rodas
dazadas tiesiskas sekas. Sada situacija nav objektivi attaisnojama. Valsts ir radijusi tiesisko
reguléjumu, kas pielauj atskirigu attieksmi konstitucionalo tiesibu isteno$ana.

Turklat Darba stridu likuma tiesibas streikot ir pieskirtas vien tajos gadijumos,
kad notiek sarunas par kopliguma vai ta grozijumu noslégsanu (kolektivo interesu aiz-
sardzibu). Butu japarvérté, kapéc stradajosiem nav tiesibu uz streiku citos gadijumos.

Gimenes arstu streiks 2017. gada skaidri paradija problémas, kuras Latvija pastav
kop$ Darba stridu likuma spéka stasanas briza 2003. gada 1. janvari, bet ieprieks nebija
aktualas, jo streika institaits valsti nav attistits. Ar pasreizéjo tiesisko reguléjumu Latvija
formali ir izpildijusi starptautiskas prasibas nodrosinat stradajosajiem tiesibas uz streiku,
nosakot tas konstitaicija, bet realitaté tiesibas uz streiku ir tikai dalai stradajoso un tikai
par kopliguma noslégsanas jautajumiem.

Sis publikacijas mérkis ir izvértét stradajo$o konstitucionalo tiesibu uz streiku
tiesisko reguléjumu un ta piemérosanu, konstatét problematiku gan gimenes arstiem, gan
citiem nodarbinatajiem, kuri nav darba tiesiskas attiecibas, istenot tiesibas uz streiku, ka
ari ieteikt problému risinajumu.

Publikacijas sagatavosana izmantotais materials un metodes — normativo aktu,
tiesu prakses un zinatniskas literatiiras analize un apraksts, indukcijas un dedukcijas,
dogmatiska, logiski konstruktiva, ka ari grafiska metode. Darba izmantotas tiesibu normu
interpretacijas metodes: gramatiska, sistémiska un teleologiska metode.

Saja raksta turpinu jau agrak iesakto pétijumu par gimenes arstu tiesibam uz
streiku, kas uzrakstits anglu valoda un iesniegts Rigas Stradina universitates konfe-
ren¢u rakstu krajumam 7™M International Interdisciplinary Scientific Conference “Society.
Health. Welfare”.
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Stradajoso tiesibas uz streiku
ka biedrosanas brivibas forma

“Dabiska cilvéka privilégija ir ne tikai darboties sava laba, bet ari spét saskanot savu
ricibu un apvienot piles ar saviem lidzcilvékiem, darbojoties kopigi kada mérka sasnieg-
$anai. Biedrosanas brivibas svarigums izpauzas apstakli, ka domu, uzskatu un varda
brivibai butu loti ierobeZota nozime, ja netiktu nodros$inata iespéja savas domas, idejas,
ticibu un uzskatus paust lidzcilvékiem, kuri ir apvienojusies lidzigu mérku labad.” [20, 4]

Tiesibas paust savu viedokli un aizstavét likumigas intereses demokratiska sabied-
riba tiek attiecinatas uz cilvéktiesibam, proti, uz pilsoniskajam un politiskajam tiesibam.
Latvija sis tiesibas ir ietvertas vairakas konstitiicijas normas: tiesibas uz varda brivibu,
kas ietver tiesibas brivi iegat, paturét un izplatit informaciju, paust savus uzskatus [8,
100. pants]; tiesibas apvienoties biedribas, politiskas partijas un citas sabiedriskas orga-
nizacijas [8, 102. pants]; valsts aizsarga ieprieks pieteiktu miermiligu sapul¢u un gajienu,
ka ari piketu brivibu [8, 103. pants] un stradajosajiem ir tiesibas uz kopligumu, ka ari
tiesibas streikot [8, 108. pants]. Tomér neviena no $im tiesibam nav absolata — tas visas
var ierobezot likuma paredzétajos gadijumos, lai aizsargatu citu cilvéku tiesibas, demo-
kratisko valsts iekartu, sabiedribas drosibu, labklajibu un tikumibu [8, 116. pants].

Konstitacija ietvertas tiesibas uz viedokla pausanu nosaciti var iedalit individualajas
tiesibas (informacijas iegtisana un uzskatu pausana) un kolektivajas tiesibas (tiesibas
apvienoties, tiesibas organizéti paust savu viedokli sapulcés, gajienos un piketos, tiesibas
streikot). Tapat ir janodala tiesibas, kas saistitas ar viedokla pausanu nodarbinatibas joma
un arpus tas. Konstittcija $is tiesibas sistémiski izkartotas $adi: 100. pants ka tiesibas
uz varda brivibu tas visplasakaja izpausmé; 102. pants ka tiesibas uz apvienosanos un
biedros$anos; 103. pants — tiesibas uz viedokla publisku pausanu. Atseviski nodalitas ir
stradajoso tiesibas uz publisku viedokla pausanu — tiesibas streikot.

Valsts aizsarga stradajoso tiesibas uz streiku, kas juridiska izpausmé ir gan pulcé-
$anas brivibas, gan nodarbinatibas tiesibu isteno$anas tvéruma ietilpstosa darbiba. Streiks
ir kolektiva interesu strida risinasanas veids, kas izpauzas tadéjadi, ka uznémuma, nozares
darbinieki vai darbinieku grupa brivpratigi pilniba vai daléji partrauc darbu ar noliku
panakt prasibu izpildi [12, I. panta tresais punkts). Var secinat, ka streikam nepieciesamie
kriteriji ir kolektivs intere$u strids, brivpratiba, pilniga vai daléja darba partrauksana,
turklat pastav ari kadas prasibas, kuru izpildi streikotaji nodomajusi panakt.

Konstittcija noteiktas cilvektiesibas tiek regulétas ar atseviskiem likumiem par
pulcésanas un biedro$anas brivibu, un tas tiek regulétas ar specialiem normativajiem
aktiem. Viens no tiem ir likums “Par sapulcém, gajieniem un piketiem” [10], kas ir pri-
marais normativais akts, ar kuru valsts garanté un aizsarga miermiligas pulcésanas bri-
vibu. Pulcésanas briviba var izpausties ka sapulce, gajiens vai pikets. Citas valsts atzitas
pulcésanas formas ir publiski izklaides, svétku, sporta un citi pasakumi, kuriem noteikts
specials reguléjums [11]. Sis normas attiecinimas uz pulcé$anas brivibu.
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Biedro$anas briviba Latvija tiek istenota valsts noteiktas formas, kas ir sadas: poli-
tiskas partijas, arodbiedribas, religiskas organizacijas, biedribas un nodibinajumi. Katru
no siem biedrosanas brivibas veidiem regulé atseviska tiesibu norma.

Likuma “Par sapulcém, gajieniem un piketiem” noteikts, ka sabiedribai lauts izteikt
viedokli par dazadiem sabiedriski nozimigiem politiska, ekonomiska un sociala rakstura
jautajumiem, savukart Streiku likuma paredzétas stradajoso aktivas darbibas, t. i, streika
tiesibas, kas saistitas ar kolektivo intere$u aizsardzibu.

Likuma “Par sapulcém, gajieniem un piketiem” normas lauj secinat, ka sapulces,
gajieni un mitini ir pulcésanas brivibas izpausme, kas saistita ar varda brivibu un kas
paredz sabiedribas tiesibas paust savu nostaju par politiskiem, ekonomiskiem un soci-
aliem jautajumiem.

Savukart Streiku likums regulé nodarbinato tiesibas partraukt darbu, lai panaktu
sev vélamu rezultatu tam prasibam, kuras iesniegtas darba devéjam kopliguma noslég-
$anas sarunu laika. Latvija ir nodalitas $is divas biedrosanas un pulcésanas formas, jo
katrai no tam ir savi meérki, ierobezojumi un izpildamas prasibas, lai valsts aizsargatu
konstitticija garantétas pulcésanas un biedrosanas brivibas.

Satversmes tiesa ir spriedusi, ka tiesibas streikot tiek atzitas par vienu no personas
pamattiesibam un demokratiskas sabiedribas vértibam. Tiesibas streikot ir stradajoso
konstitucionalas tiesibas, un valstij ir pienakums nodrosinat $o tiesibu istenosanu [16,
7.1. punkts].

Ari starptautiskajas tiesibu normas ir paredzétas tiesibas uz streiku. Starptautiskaja
pakta par ekonomiskajam, socialajam un kultarras tiesibam noteikts, ka dalibvalstis
apnemas sekmeét tiesibas streikot, ja tas tiek realizétas saskana ar katras valsts likumiem
[6, 8. panta d punkts]. Eiropas Socialaja harta noteikts, ka valstis atzist stradajoso un
darba devéju tiesibas uz kolektivo ricibu interesu konfliktu gadijumos, ieskaitot tiesibas
uz streiku, ievérojot saistibas, kas var rasties saskana ar pirms tam noslégtajiem kolekti-
vajiem ligumiem [5, 6. panta ceturtais punkts].

Sis normas neparprotami nosaka nacionalas valsts pienakumu ar saviem tiesibu
aktiem noteikt stradajoso tiesibas uz kolektivu ricibu, proti, streiku.

Kops 1998. gada, kad spéka stajas Streiku likums, Latvija ir streikojusi atsevisku
nozaru darbinieki — pedagogi (1999), medicinas darbinieki (2002), bridinajuma streiks
notika dzelzcela nozaré (2001) un bija ari gimenes arstu streiks (2017). [17]

Streiko$anas tradicijas Latvija nav izkoptas un attistitas ka citas valstis [21], tadél
ari diezgan reti tiek piemérots atbilstigs tiesiskais reguléjumsun nav atklatas problémas,
kas saistas ar tiesiska reguléjuma interpretaciju un piemérosanu praksé. Tomér Latvijas
gimenes arstu 2017. gada pieteiktais streiks skaidri ieziméja juridiskas problémas, par
kuram vairak — raksta turpmakaja dala.
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Streika tiesiskais reguléjums

Darba likuma paredzéta stridu risinasana darba tiesiskajas attiecibas [3, 8. nodala
“Stridu izskirsana”], bet Sis reguléjums attiecas uz individuali noslégtiem darba ligu-
miem un neparedz tiesibas streikot. Tas ir tiesiski korekti, jo saskana ar starptautiskajam
normam streiks ir kolektivo stridu risinasanas veids.

Tadéjadi likumdevéjs streika reguléjumu ir ieklavis specialajas tiesibu normas.
Darba stridu likuma ir ietverta norade par streiku ka galéjo strida izskirSanas lidzekli
[4, 21. panta pirma dala]. Bet Streiku likuma streiks paredzéts ka brivpratigas formas
protests, lai personas panaktu savu prasibu izpildi, partraucot vai daléji partraucot darbu
(12, 1. panta tresais punkts].

Sistémiski kopuma $ajas normas sniegta streika jédziena saturiska izpratne — stra-
dajosie var partraukt darbu un streikot, lai panaktu savu prasibu izpildi, ja neviens cits
darba stridu risinasanas veids nav devis rezultatu.

Arodbiedribu likuma ir stingri ierobezots subjektu loks, kas var pieteikt streiku.
To var darit tikai arodbiedribas. Arodbiedribam valsts ir pieskirusi ekskluzivas tiesibas:
parstavot un aizstavot stradajoso darba, ekonomiskas, socialas un profesionalas intereses,
arodbiedribam ir tiesibas veikt kolektivas parrunas, sanemt informaciju un konsultéties
ar darba devéjiem, darba devéju organizacijam un to apvienibam, slégt darba kopligumus
(generalvienosanas), pieteikt streikus, ka ari istenot citas normativajos aktos noteiktas
tiesibas [1, 12. panta pirma dalal).

Atbilstigi $ai normai arodbiedribas parstav savu biedru darba, ekonomiskas, soci-
alas un profesionalas intereses, tam ir tiesibas iniciét kopliguma sarunas un veikt par-
runas ar darba devéjiem, ka ari slégt kopligumu. Ja kopliguma sarunas puses nesasniedz
rezultatu, ka galéjo domstarpibu risinasanas lidzekli valsts ir noteikusi tiesibas pieteikt
streiku. Arodbiedribu likums ir sistémiski saistits ar Satversmes 108. pantu, kura noteikts,
ka stradajosajiem ir tiesibas uz kopligumu un streiku.

“Streika pieteik$anas procesu regulé Darba stridu likums un Streiku likums. Streiku
likuma meérkis ir samérot darbinieku tiesibu izmantot streiku ka lidzekli, lai panaktu
savu interesu ievérosanu un izpildi ar darba devéja interesém. Darbinieki ir ekonomiski
atkarigi no darba devéja un to starpa pastav objektiva nevienlidziba, proti, darbinieks ir
vajaka puse attiecibas ar darba devéju. Lidz ar to tiesibas uz streiku ir batiska darbinieku
un to parstavju tiesiba, lai izlidzinatu spéku nevienlidzibu un veicinatu darbinieku
tiesibu un pamatoto interesu ievéro$anu. Streiks pats par sevi nav pamatinstruments,
lai panaktu darbinieku interesu ievérosanu sarunas ar darba devéjiem. Tas ir lidzeklis,
lai piespiestu darba devéju sésties pie saruna galda tad, kad darbinieku ptles panakt
kompromisu neved pie rezultata.” [18, 77]

Darba stridu likuma visi darba stridi ir sadaliti divas lielas grupas — individualos
tiesibu un kolektivos stridos, savukart kolektivie stridi tiek daliti tiesibu un interesu
stridos. Streiks ir atlauts tikai kolektivo interesu stridu gadijuma (sk. 1. att.).
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DARBA STRIDI
Individualie tiesibu stridi Kolektivie stridi
Kolektivie tiesibu stridi Kolektivie interesu stridi
\ v v

e Uznémuma e Parrunu cela e Parrunu cela

¢ Darba stridu komisija ¢ lzligsanas komisija e lzligsanas komisija

* Tiesa  Tiesa/ Skiréjtiesa * Samierinaanas metode /

skirgjtiesa

e Streiks
e Lokauts

1. attéls. Darba stridu veidu vizualizacija

Lai varétu izprast, kam ir tiesibas uz streiku, loti svarigi ir atbildét uz jautajumu,
kas ir subjekti darba stridos. Darba stridu likuma ir nosaukti $adi subjekti: darbinieks,
darba devéjs vai abu pusu parstavji. Darbinieku parstav pilnvaroti (arodbiedribas) vai
vienkarsi (darbinieku sapulcé ievéléti) parstavji, bet darba devéjus var parstavét darba
devéju organizacija vai darba devéju organizaciju apvienibas. Likuma paredzéts vél viens
darba stridu subjekts — nozares parstavji 4, 2. panta pirma dala]. Pieméram, medicinas
darbiniekus parstav Veselibas ministrija, bet pedagogus — Izglitibas un zinatnes minis-
trija. Tikai Darba stridu likuma 2. panta noteiktie subjekti ir tiesigi izmantot $aja likuma
reglamentétas tiesibas, un tiem japilda Seit noteiktie pienakumi.

Atbilstigi Darba stridu likumam darba stridi ir iespéjami tikai darba tiesisko attie-
cibu ietvaros [4, 2. pants], savukart darba tiesiskas attiecibas veido tikai darba ligums ka
saistibas veids [3, 28. pants].

Tadéjadi ieziméjas pirma juridiska probléma — Latvija nav noreguléta tadu darba
stridu iz$kirsana, ari ar streika palidzibu, ja starp pusém nav noslégts darba ligums.
Sis nosacijums ir pretruna ar konstitiicija garantétajam cilvéktiesibam, t. i., ikvienam
stradajosajam ir tiesibas streikot. Nav juridiska pamata §is cilvéktiesibas ierobezot un ar
likumu noteikt, ka streikot var tikai tie stradajosie, kuri noslégusi darba ligumu.

Darba stridu likuma 21. panta pirmaja dala un Streiku likuma pirmaja dala noteikts,
ka streiks ir kolektivs interesu strids. Tadé] jaanalizé, kas ir kolektivas intereses, par
kuram pusu starpa var rasties strids. Darba stridu likuma 13. panta ir noteikti subjekti,
kuri var tikt iesaistiti kolektiva strida. Tie ir darbinieki vai darbinieku grupa, vai to
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parstavji, bet otru pusi parstav darba devéjs, darba devéju grupa (2—4 darba devéji), darba
devéju organizacijas, to apvienibas vai nozares parvaldes instittcija. Strida priek$mets ir
kolektivo parrunu process, kura laika nosaka jaunus darba apstaklus vai nodarbinatibas
noteikumus. No $im divim normam var secinat, ka kolektivs intere$u strids ir likuma
noteikto pusu domstarpibas par darba kopliguma noslégsanas procesu. Tas saistits ar
jautajumiem, kurus puses apspriez kopliguma sarunas.

Tiesibas uz streiku jasaista ar kopligumu — tas noradits ari Satversmes 108. panta,
proti, stradajosajiem ir tiesibas “uz kopligumu, ka ari tiesibas streikot”. Likumdevéjs nav
$is divas tiesibas izteicis atseviskos teikumos vai atseviskos pantos, tapéc §is normas ir
jatulko kopsakariba. Ari Darba stridu likuma 9. panta, kura definéts kolektivo tiesibu
stridu prieksmets, noradits uz domstarpibam, kuras rodas, slédzot, grozot, izbeidzot
vai pildot darba kopligumu. Tas norada, ka kolektivs tiesibu strids ir par spéka esosa
kopliguma izpildi, interpretaciju un piemeérosanu, bet kolektivs interesu strids — par pusu
parrunam, kas saistitas ar kopliguma noslégsanu.

Apkopojot $eit minéto, var secinat, ka kolektivas intereses tiek ietvertas tajos jau-
tajumos, kurus darbinieku parstavji vélas ieklaut kopliguma nosacijumos (neatkarigi no
ta, vai sarunas noris par jau spéka esosa kopliguma grozisanu vai par jauna kopliguma
izstradi), kas uzlabo darbinieku stavokli papildus Darba likuma vai individualos darba
ligumos noteiktajam. Nav saprotams, kapéc streiks ka darba stridu risinasanas veids batu
piemérojams tikai kopliguma slég$anas vai grozisanas (kolektivo interesu aizsardzibas)
gadijumos, bet nav piemérojams par jau noslégtu kopligumu. Ja darba devéjs, pieméram,
nepilda kopliguma nosacijumus un izvairas no sarunam par to izpildi, to var vértét ka
kopliguma vienpuséju lausanu, kas skar kolektivas intereses. Batu jaizsver iespéja pieskirt
tiesibas uz streiku kolektivo tiesibu aizsardzibai ari noslégta kopliguma gadijuma.

Tatad tiesibas streikot Latvija tiesiski noregulétas ir tikai kopliguma noslégsanas
sarunu domstarpibu risinasanai, kas izriet no darba tiesiskajam attiecibam. Citiem
vardiem sakot, kolektivs interesu strids var rasties tikai tajos uznémumos, kuros kop-
ligumu slédz vai jau ir noslégusi nodarbinatie, kuru juridiska saistiba ar darba devéju ir
darba ligums.

Tiesibas uz streiku: gimenes arstu streika analize

Gimenes arsti 2017. gada pieteica streiku. Ieprieks vini vairaku gadu garuma ar
Veselibas ministriju risinaja sarunas par finanséjuma palielinasanu gimenes arstu dar-
bibas nodrosinasanai, lai gimenes arsti varétu istenot valsts garantéto pacientu veselibas
aprapes pieejamibu [19, 12].

Sarunas ar Veselibas ministriju vadija Latvijas Gimenes arstu asociacija (turpmak —
asociacija), kas péc sava juridiska statusa ir biedriba [2]. Lai gan asociacija ir profesionala
biedriba, kas parstav gimenes arstus, $o biedrosanas formu nevar uzskatit par arodbied-
ribu, kas ir tiesiga risinat sarunas par kolektivajam interesém un slégt kopligumu. Latvija
tiek juridiski nodaliti biedrosanas veidi — biedribas un nodibinajumi, arodbiedribas,
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religiskas organizacijas un politiskas partijas. Katru no $im biedrosanas formam regulé
atsevisks likums, un Uznémumu registra tas tiek registrétas atseviskos registros. Tadéjadi
asociacijai nav juridisku tiesibu pieteikt gimenes arstu streiku, lai gan asociacijas darbiba
atgadina arodbiedribai noteiktas un likuma atlautas aktivitates.

2017. gada 26. maija asociacijas biedru sapulceé tika pienemts lémums pieteikt
gimenes arstu streiku, jo sarunas ar Veselibas ministriju un valdibu nebija devusas rezul-
tatu un nebija indikaciju, ka nakotneé tiks risinats jautajums par valsts pieskirta finanse-
juma palielinasanu gimenes arstu praksém, lai nodrosinatu pacientu veselibas aprapi.

Streiks aktivi norisinajas no 2017. gada 3. janija lidz 18. janijam, bet lidz ménesa
beigam — paléninati t. s. go slow veida. 2018. gada tika pienemts jauns Veselibas aprapes
finansésanas likums [13] un Ministru kabineta noteikumi [15]. Tomeér tie tikai dalgji
risinaja gimenes arstu streika definéto prasibu izpildi.

Gimenes arstu streiks izgaismoja juridiskas problémas, kuras joprojam ne tikai nav
atrisinatas, bet nav pat uzsaktas diskusijas par to risinasanu.

Galvenas problémas ir $adas:

o streika tiesiskais reguléjums par tiem nodarbinatibas veidiem, kas ir arpus darba
tiesiskajam attiecibam;

o pusu parstavnieciba sarunu vesana par darba kopliguma jautajjumiem;

o tiesibas streikot par jau noslégta kopliguma nosacijumu neizpildi.

Lai izprastu Satversmé ietverto jédzienu “stradajosais”, jaskata ari nodarbinatibas
jautajums, jo Latvija pastav vairaki nodarbinatibas veidi: valsts dienests, kura pusu sais-
tibas pamata ir administrativais akts (pieméram, policijas darbiniekiem), ar kuru personu
pienem dienesta un iece] amata; otrs valsts dienesta saistibas veids noteikts ar likumu
(pieméram, deputatiem, KNAB darbiniekiem). Savukart civiltiesiska saistiba tiek dibinata
ar ligumu (pieméram, darba ligumu, uznémuma ligumu, parvadajuma ligumu u. c.). Tapat
persona var tikt nodarbinata ka individualais komersants Komerclikuma [7] noteik-
taja kartiba. Kopuma visas personas, kuras sanem atlidzibu, ir stradajosie Satversmes
108. panta izpratné.

Gimenes arstu nodarbinasana iespéjami divi veidi. Gimenes arsti var praktizét
individuali gimenes arsta prakse (ka individualais komersants) vai slégt darba ligumu ar
arstniecibas iestadi (komercsabiedribu, pieméram, polikliniku), kura nodrosinas pacientu
veselibas aprupi. Pirmaja gadijuma gimenes arsti atlidzibu sanem no pacientiem, bet
otraja — no darba devéja jeb arstniecibas iestades.

Neatkarigi no nodarbinatibas veida, lai istenotu valsts apmaksatu veselibas apripes
pakalpojumu, gimenes arsta praksei vai komercsabiedribai katru gadu jaslédz publisko
tiesibu ligums ar Nacionalo veselibas dienestu [9, 4.1. punkts). Ja gimenes arsts nenoslédz
ligumu ar valsti, vina pakalpojumus pilniba apmaksa pacients.

Gimenes arstiem paredzéto finanséjumu uz gimenes arstu streika bridi noteica
2013. gada 17. decembri pienemtie Ministru kabineta noteikumi Nr. 1529 “Veselibas
apripes finansésanas kartiba” [14], kuri zaudéja spéku 2018. gada 1. janvari. Tajos noteik-
tais finanséjums ari bija gimenes arstu streika prasibu pamata. Tadéjadi var secinat,
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ka tikai tie gimenes arsti, kuri noslégusi darba ligumu ar arstniecibas iestadi, ir darba
tiesiskajas attiecibas, un vinu domstarpibas risinamas Darba stridu likuma un Streika
likuma noteiktaja kartiba. Gimenes arsti nerisinaja sarunas par kopliguma noslégsanu
nozaré vai generalvieno$anas slégsanu, bet centas panakt finanséjuma palielinasanu
veselibas apripei.

Asociacija nav arodbiedriba (darbinieku parstavnieciba), un tapéc ta pasreizéja
tiesiska reguléjuma ietvaros nevaréja veikt sarunas ar Veselibas ministriju vai valdibu,
ka ari pieteikt streiku. Arodbiedribu likuma 12. panta noteikts, ka to ir tiesigas darit
tikai arodbiedribas. Japiebilst, ka asociacija nekad nav noradijusi, ka vélas noslégt kopli-
gumu nozaré, ta vieta tika risinatas sarunas par lielaku finanséjumu veselibas apripei.
Protams, asociacija ka profesionala biedru parstavniecibas institiicija var sarunu cela
risinat nozaré identificétas problémas, kas ir tiess biedrosanas brivibas apliecinajums
demokratiska sabiedriba. Tacu gimenes arstiem, lai panaktu normativa reguléjuma un
situacijas izmainas, bija nepieciesams dibinat arodbiedribu, kas tos parstavétu sarunas
ar Veselibas ministriju par kopliguma slégsanu nozaré. Un tikai tad, ja sarunu izna-
kums batu negativs, ja puses nevarétu vienoties par kopliguma nosacjjumiem un interesu
sabalansésanu, arodbiedriba biitu tiesiga pieteikt streiku. Otra iespéja gimenes arstiem
bija pieteikt gajienu vai piketu likuma “Par sapulcém, gajieniem un piketiem” noteiktaja
kartiba un ar $o protesta formu pievérst sabiedribas uzmanibu tam problémam, kas
samilzusas veselibas aprupes nozare.

Si situcija skaidri paradija, ka darba stridu risinagana Latvija nav pardomata un ta
neaptver visus stradajosos: Darba stridu likuma un Streiku likuma risinajums paredzéts
atkariba no darba strida pusém un strida priek§meta. TaCu ne puses (ne visi gimenes arsti
ir darbinieki), ne priek$mets (kopligums) neatbilst Darba stridu likumam, tapéc Latvijas
Gimenes arstu asociacija nebija tiesiga pieteikt streiku. Biedribu un nodibinajumu likums
nedod pilnvarojumu biedribam un nodibinajumiem vest streika sarunas vai to pieteikt.
Tadéjadi saja gimenes arstu streika gadijuma normativais reguléjums liedza gimenes
arstiem Istenot Satversmé noteiktas tiesibas uz streiku.

Secinajumi

Gimenes arstu streiks 2017. gada paradija, ka Latvija tiesiskais reguléjums ir nepil-
nigs, lai nodrosinatu Satversmé noteiktas tiesibas uz streiku visiem stradajosajiem. Pasreiz
tiesibas streikot ir tikai tai nodarbinato grupai, kam noslégts darba ligums. Sads stavoklis
neatbilst ne Konstitticija ieklautajam vienlidzibas principam, ne juridiskajai konstrukcijai
par tiesibam uz streiku, jo pieteikt streiku var tikai tajos gadijumos, kad arodbiedriba un
darba devéji nevar vienoties par kolektivajiem interesu stridiem, lidz ar to tikai arodbied-
ribam likums lauj piemérot galéjo lidzekli — streiku.

Lai risinatu $o nepilnibu un tai sabiedribas dalai, kura veic algotu darbu, nodro-
$inatu konstittcija garantétas tiesibas, ir jagroza Darba stridu likuma 2. pants, kura
definéts darba strida jédziens.
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Tiek piedavats darba stridu definét $adi:

Darba strids ir jebkuras domstarpibas, kas izriet no darba tiesiskajam attiecibam vai
ir saistitas ar darba tiesiskajam attiecibam, un $is domstarpibas ir starp nodarbinato,
nodarbinatajiem (nodarbinato grupu) vai nodarbinato parstavjiem un darba devéju,
darba devéjiem (darba devéju grupu), darba devéju organizaciju vai $adu organizaciju
apvienibu, vai nozares parvaldes instittciju.

NepiecieSsams grozit arl Darba stridu likuma 9. pantu, izsakot to $ada redakcija:

Kolektivs tiesibu strids ir tadas domstarpibas starp nodarbinatajiem (nodarbinato
grupu) vai nodarbinato parstavjiem un darba devéju, darba devéjiem (darba devéju
grupu), darba devéju organizaciju vai $adu organizaciju apvienibu, vai nozares parvaldes
institaciju, kuras rodas, sledzot, grozot, izbeidzot vai pildot kopligumu, ka ari piemérojot
vai tulkojot normativo aktu noteikumus, darba kopligumu vai darba kartibas noteikumus.

Paplasinot darba tiesisko attiecibu subjektus no darba tiesiskajam attiecibam uz
nodarbinatibas tiesiskajam attiecibam, tiktu paplasinatas tiesibas streikot tam personam,
kuru saistibas pamata ir cits civiltiesisks ligums vai pilnvarojums vai valsts dienesta
saistibas veids (likums vai administrativais akts), un dotas tiesibas streikot pasnodarbi-
natam personam. Tadéjadi Satversmé minétais termins “stradajosais” tiktu piepildits ar
atbilstosu saturu specialajos likumos.

Paslaik nav nepieciesams paplasinat subjektu loku, kas var pieteikt streiku. Tiem
jabat nodarbinato pilnvarotiem parstavjiem (arodbiedribai).

Tomeér nepieciesams uzsakt diskusiju, vai nevajadzétu paplasinat tiesibas uz streiku
gadijumos, kad kopligums ir noslégts (aktiva darbiba), bet darba devéjs vienpuséji to
nepilda. Starptautiskajos normativajos aktos tiesibas uz streiku ir ciesi saistitas ar kopli-
gumu, bet nav strikti noteikts, ka streiks btitu piemérojams tikai par kolektiviem interesu
stridiem. Ari kolektivie tiesibu stridi varétu bt risinami ar streika palidzibu.

Kopuma var secinat, ka Latvija formali ir nodrosinatas tiesibas uz streiku, bet,
lai tas reali varétu istenot, nepiecieSams grozit normativos aktus un uzsakt diskusiju
par tiesibu uz streiku paplasinasanu attieciba uz kolektiviem tiesibu stridiem. Svarigi ir
nodrosinat konstitiicija noteiktas tiesibas uz biedrosanas brivibu un tiesibas stradajo-
$ajiem streikot, bet taja pasa laika streiks nav lidzeklis, ko izmantot visas situacijas, kad
pusu intereses nesakrit.

Constitutional Rights on Strike -
General Practitioner's Strike Case

Abstract

International legal provisions provide for human rights and freedoms, and the
freedom of expression and the right to work are part of these. Considering that during any
employment relationship disputes can arise between the involved parties, international
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legal provisions for that provide strike as the final means to be utilised for the settle-
ment of a dispute. Paragraph 108 of the Satversme (the Constitution of Latvia) provides
that in Latvia, employed people have the right to strike. Systematically, the provisions of
the Constitution are being regulated by the Labour Dispute Law and the Strike Law. It
might seem that in Latvia, any employed person has been entitled to the right to strike as
provided by the Satversme. However, the strike of general practitioners in summer 2017
highlighted a problem of executing strikes. Firstly, at the time being, the right to strike
can be only associated with one form of employment, i.e., employment relationship. As
only a part of general practitioners is employed on the basis of an employment agreement,
the strike regulatory framework that is in force in Latvia can be used only by a part of
general practitioners employed under an employment agreement in order to protect their
collective interests. Secondly, the Labour Dispute Law provides for that a strike as the
final means can be utilised exclusively for the protection of collective interests (within
the framework of concluding a collective agreement), but not within the framework of
a contract governed by the public law. The strike by general practitioners showed that
Latvia has complied only partially with international legal provisions because a strike
can only be utilised by people employed under employment agreements and only in
disagreements regarding a collective agreement. In order to resolve this problem and so
that any employed person is entitled to the right to strike in the future, it is necessary
to amend the Labour Dispute Law by expanding the range of labour dispute subjects.

The aim of the article is to analyse both international regulatory framework and
that in Latvia for the right of employed people to strike and to recommend necessary
amendments to laws to solve the detected problems.

Materials used for the compilation of the article: international legal provisions and
Latvian legal acts, publications and literature. Methods used in this article: descriptive,
analysis, synthesis, dogmatic, induction and deduction, graphic as well as legal interpreta-
tion methods — grammatical, systemic, historical and teleological.

Keywords: labour dispute, strike, employment, strike of general practitioners,
employment agreement, collective agreement.
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Kopsavilkums

Pédéjos gados gan pasaulé, gan ari Latvija notiek strauj$ veselibas aprupes nozares
tiesiskas transformacijas process, kas balstits uz jauno tehnologiju ieviesanu veselibas
aprapé. Inovativas tehnologijas ietekmé ka veselibas aprapi kopuma, ta nozares tiesisko
reguléjumu. Robottehnologiju attistiba tiesa veida atspogulojas ari iesaistito pusu — arst-
niecibas personu un pacientu — tiesiskajas attiecibas. Jaunakas paaudzes pacienti arvien
biezak izmanto veselibas apripes digitalas prieksrocibas, pieméram, e-pierakstu pie arsta,
e-veselibas sistémas pakalpojumus, tacu ari pasos arstniecibas procesos arvien vairak tiek
lietotas robottehnologijas. Sis parmainas norada uz pacientu pasapkalpos$anas sistémas
izveides tendenci nozaré un esos$a tiesiska reguléjuma problematiku.

Raksta sniegts ieskats par tendencém robottehnologiju izmantosanas attistiba
Latvija un pasaulé. Vienlaikus ari skarts jautajums par jaunas, digitalizétas éras sakumu
veselibas apripé un ar to saistitu iespéjamu tiesisko izmainu kopumu.

Atsléegvardi: veselibas aprupe, tiesibas, robottehnologijas.

levads

Mausdienas strauji attistas tehnologijas, un ir svarigi laikus sagatavoties izmainam
visas nozares, ari no tiesiska viedokla raugoties. Aizvien aktualaka klast digitalo tehno-
logiju izmantosana veselibas aprapé, ka ari jautajumi, kas ar tam saistiti, kas skar robot-
tehnologiju attistibu un arvien vairak ietekmé pacientu tiesibas un atbildibas institatu.

Jau $obrid gan pasaulé, gan Eiropas Savieniba veselibas apripé tiek izmantoti roboti,
kas pacientiem atgadina laika iedzert zales, izsauc pacientam palidzibu, veic apripi, roboti
pilda vairakus masinas darbus, pieméram, 140 kilogramu smags robots, kas izveidots ka
lacis, pacientus parvieto, izmantojot savas spécigas “rokas” un jaunus panémienus, lietojot
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augstas precizitates taustes sensorus. Roboti veic kataraktas operacijas, asisté veselibas
apripes iestadés u. tml. Jamin ari Leonardo da Vinci robottehnologija un Endoscopy-Bot,
ko lieto cilvéka kermena izmekléjumos, antibakterialie nanoroboti un digitala tablete
Helius, kas lauj pacientu pastavigi uzraudzit, u. c. [4]

Latvija pirmais $ada veida robots tika iegadats pirms daziem gadiem. Ekso Bionic ir
rehabilitacijas ierice, kas ipasi piemérota pacientiem ar muguras smadzenu bojajumiem,
multiplas sklerozes pacientiem, ka ari citiem, kam ir batiski parvietosanas traucéjumi
paralizes dél.

Robottehnologiju ieviesana nacionalaja veselibas aprapes sistéma lika pamatu jaunu
tiesiska rakstura jautajumu risina$anai nacionala limeni. Sada veida tehnologijas turpina
attistities, tadé] japarskata nacionala limena nozari reguléjosie tiesibu akti un politikas
planosanas dokumenti.

Sis publikacijas mérkis ir identificét tiesiskos problémjautajumus, kas radusies lidz
ar robottehnologiju ienaksanu veselibas apripé, kas skar pacientu un arstniecibas personu
tiesiskas attiecibas. Pétijuma izmantoti tiesu prakses materiali, judikatara, nacionalie un
starptautiskie tiesibu akti. Raksta izstradeé lietota aprakstosa, analizes un sintézes metode,
zinatniskas indukcijas un dedukcijas metode.

Robottehnologijas un veselibas
aprupe: situacijas raksturojums

Pieprasijums péc robottehnologijam veselibas aprupes sistéma saistits ar to
iespéjam veikt vairaku medicinisko darbibu kopumu, t. sk. ari uzdevumus, kuru izpildei
cilveka iemanas nav pietiekamas vai pilnigas. Viens no mérkiem, kadé] robotus lietderigi
izmantot veselibas aprupé, ir tiesi efektivitates raditajs, kas ir kritisks gan pacientiem,
gan ari arstniecibas personam [6].

Robotika veselibas aprupé aizsakas ar mérki samazinat invazivas operacijas un
palidzét kirurgiem veikt kirurgiskas operacijas, kuras citadi batu grati izdarit ar parastam,
atklatam metodém. [7]

Publiski pieejamie dati liecina, ka turpinas pieaugt ne tikai arstniecibas personu,
bet ari sabiedribas jeb pacientu pieprasijums péc inovacijam veselibas apriipes tehnologiju
joma, nemot véra sabiedribas noveco$anu. Péc Apvienoto Naciju Organizacijas sniegtas
informacijas redzams, ka pasaulé pédéjos 50 gados ir triskarsojies to iedzivotaju skaits,
kas vecaki par 60 gadiem, un paredzams, ka lidz 2050. gadam tas atkal triskarsosies un
sasniegs divus miljardus cilvéku [13].

Tadéjadi ir sagaidams dabisks veselibas apripes pakalpojumu pieprasijuma pie-
augums ne tikai stacionara, bet ari majas aprupé. Robottehnologijas veselibas apripes
sistéma var sniegt atbalstu $a pieprasijuma apmierinasanai, it ipasi, nemot véra problémas,
kas saistitas ar veselibas apripes izmaksu palielindsanos, seviski — ar darbaspéka izmaksu
palielinasanos nozaré.
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Latvija robottehnologiju ievieSanas piemérs ir redzams Nacionalaja rehabilita-
cijas centra “Vaivari”, kura ir iegadata robotizéta rehabilitacijas iekarta Ekso Bionics, ar
kuras palidzibu paralizéti pacienti var parvietoties vertikala stavokli. Si ierice paredzéta
rehabilitacijas procesam: pacients pats notur lidzsvaru un ar ierices palidzibu trenéjas
staigat. [5]

No veselibas aprupé ieviestajam robottehnologijam pasaulé pazistamakais un
praksé izmantotakais ir Da Vinci Surgical System kirurgiskais robots — iekarta, kas sastav
no operétajiekartas un pults, ar kuru strada kirurgs. Ar manipulatoriem pacienta kermeni
tiek ievaditas specialas zondes, un arsts var veikt operaciju no jebkuras vietas pasaulé [1].

Starp izmantotakajam japiemin ari NAVIO kirurgiska sistéma — robotizétas teh-
nologijas lieto visas cela locitavas nomainai [9].

Robotikas attistiba veselibas apripé aktualizé tos juridiskos jautajumus, kas skar
gan pacientu, gan arstniecibas personu tiesibas, pienakumus un sabiedribas drosibu
kopuma, ka ari nozares tiesisko regulégjumu.

Robottehnologiju tiesiskais
reguléjums Eiropas Savieniba

Robottehnologijas kluvusas par vienu no svarigakajam $a gadsimta tehnologiju
attistibas tendencém, kas rada konceptuali jaunas tiesiska rakstura problémas. Palieli-
nas robottehnologiju un cilvéku (veselibas apripes konteksta — pacientu) mijiedarbiba.
Nemot véra §is tendences, Eiropas Parlamenta Juridiska komiteja sava zinojuma noradija,
ka tuvakajos gados steidzami biitu japievérsas jaunajiem riskiem, kas izriet no robotteh-
nologiju un cilvéku (veselibas aprapé — pacientu un arstniecibas personu) mijiedarbibas,
nodrosinot pamatvértibu identificésanu starp robottehnologijam un cilvékiem [14].

Eiropas Padomes Juridiskas komitejas rezoltcija ietvertaja informacija uzsverta
ipasa loma, kas ir robottehnologiju un pacientu mijiedarbibai un visparigo principu un
étikas standartu ievérosanai, ka ari attiecigo principu iedibinasanai. Dokumenta noteikts,
ka jaatrisina robotu definicijas jautajums, lai spétu nodrosinat robottehnologiju attistibu
un atbilsto$u $is jomas tiesisko reguléjumu. [14]

Savukart Eiropas Parlamenta Vides, sabiedribas veselibas un partikas nekaitiguma
komitejas atzinuma noradits, ka robottehnologijas var radit lielu neskaidribu jautajuma
par atbildibas institatu un saistibu izpildi. Vél taja teikts, ka robottehnologijas nedrikst
but lielakas atbildibas iemesls tiem arstiem vai veselibas apripes personalam, kuriem
robottehnologijas jalieto.

Butisks ir Eiropas Parlamenta rezolicijas priekslikums attieciba uz medicinas
robotiem. Ta 33. punkta uzvérts veselibas nozares specialistu izglitosanas tehnologiju
izmantoS$anas joma nozimigumes, lai saglabatu un aizsargatu pacientu veselibu. Turklat
dokumenta noteikts, ka prioritari kirurgiem janosaka minimalas profesionalas prasibas,
lai operétu un sanemtu atlauju lietot kirurgiskos robotus. [14]
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Sa dokumenta 34. punkta noradits, ka medicinas roboti turpina augstas precizitates
kirurgijas parnemsanu un atkartotu procedtiru veiksanu, un tie spéj uzlabot rehabilitacijas
rezultatus un sniegt loti efektivu logistisko atbalstu slimnicam. Un, domajams, tiesi Sis
aspekts varétu veicinat veselibas aprapes izmaksu samazinasanos, proti, sniedzot medi-
cinas specialistiem iespéjas parorientéties no arstéSanas uz profilaksi. Eiropas Parlamenta
rezoltcijas priekslikuma attieciba uz medicinas robotiku pausts aicinajums nodrosinat
jauna robottehnologijas reguléjuma izstradi. [14]

Eiropas Parlaments $aja jautajuma ir skaidri ieziméjis problému virzienus, kas
prognozéjami §as nozares attistiba. Raugoties nakotné, robottehnologiju piemérosanas
process veselibas apriipé $obrid nav sagatavots no tiesibu aktu atbilstibas viedokla. Sai
situacijai nav gatavas nedz dalibvalstis, nedz ar1 Eiropas Savieniba kopuma. [14]

2017. gada tika izstradati Civiltiesibu noteikumi par robotiku [2]. Tajos cita starpa
uzsvérts robottehnologiju nozimigums veselibas apripé. So noteikumu 10. punkta ir
atrunati étikas principi un ari noradits, ka pilnvarosanas potencialam ar robotu izmanto-
$anas starpniecibu nianses pieskir spriedzes vai risku kopums, un tas batu nopietni
jaizverté no cilvéku veselibas viedokla [2]. Noteikumos ari noradits uz arstniecibas per-
sonu izglitibas limeni, ta paaugstinasanu un parorientésanos atbilstigi robottehnologiju
attistibai [2].

Noteikumos ietvertas ari iespéjamas problémas, kas saistitas ar atbildibas institatu
attiecibas starp robottehnologiju lietotajiem un pakalpojumu sanéméjiem, pieméram,
pacientiem.

2018. gada Francija tika apstiprinata maksliga intelekta nacionala stratégija [8].
Savukart Japana 2015. gada pienemta “Jauna robotu stratégija” [3; 10].

Latvija veselibas aprupes iestadés medicinas tehnologijas tiek ieviestas arkartigi
strauji, tomér jautajums par robottehnologiju attistibu veselibas apriapé nav skatits un
pétits, tapat ari no ta izrietosie jautajumi par atbildibu, tiesibu un pienakumu institatu.

Attieciba uz robottehnologiju izmantosanu veselibas apripé un ar to saistito
problematiku batiski ir robottehnologiju lietosanas veselibas aprupé étiskie, tiesiskie
un socialekonomiskie aspekti. Robottehnologijas veselibas aprapé var izmantot gan ka
lietojumprogrammas medicinisko datu apstradei, gan ari veicot analizes diagnozes noteik-
$anai u. tml. Veicot §is un citas darbibas, robottehnologijas rada daudz risku. No juridiska
aspekta raugoties, risku novérsanai, vajadzés pildit lielu daudzumu tehnisko normativu,
sertifikacijas prasibu, ka ari ievérot étikas principus. Zinatnieki uzskata, ka tiesi étikas
principu izstradei jabut prioritarai jaunaja robotikas éra [12].

Buatiski atzimét, ka ari zinatnieki iesaistas domu apmaina par robottehnologiju
tiesiska reguléjuma pilnveidosanu. Zinamakie tehnologiju tiesibu juristi, eksperti u. c.
ir iestajusies par $ada reguléjuma pienemsanu Eiropas Savieniba, iesniedzot Eiropas
Komisijai véstuli ar oficialu viedokli par jautdjuma nozimigumu [11]. Tac¢u robotteh-
nologiju izmanto$anas veselibas aprapé tiesiska reguléjuma jautajums ir sarezgits. Ta
izstradé un pilnveidé jasadarbojas vairaku nozaru specialistiem, radot misdienigu un
agrak nebijusu, piemérotu tiesisko reguléjumu.
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Secinajumi un priekslikumi

1.

Liels ir robotu potencials ietekmeét veselibas apriapes pakalpojumu kvalitati un
to sniegsanu, nemot véra jau Sobrid eso$o tehnologisko progresu Eiropa, tostarp
ari Latvija.

. Misdienas Latvijas veselibas aprapé tiek izmantoti tikai dazi robottehnologiju

veidi, tapéc robottehnologiju tiesiska reguléjuma jautajums, ari veselibas nozaré,
nav skatits péc butibas.

. lespéjams, pieaugot robottehnologiju izmantosanai veselibas aprapé, ka ari iden-

tificéjot pirmos pacientu tiesibu aizskaruma gadijumus, kas nodariti, izmantojot
robottehnologijas, tiks uzsakts robottehnologiju tiesibu un atbildibas institata
izpétes process.

. Tehnologiska progresa attistiba tiek uzskatita par straujaku neka tehnologijas

tiesibu attistiba. Lai veicinatu abu procesu paralélu attistibu un noveérstu iespé-
jamas nepilnibas un stridus, jasaprot ne tikai eso$o, bet ari toposo veselibas
aprupeé lietojamo robottehnologiju attistiba un tas virzieni nakamajos gados.

. Juridiskaja aspekta liela nozime ir robotu attistibas veidam, pieméram, medi-

ciniskajas tehnologijas, iericu autonomajas robotu funkcijas (veicot operaciju)
un robottehnologijas, kas pilda visparigas veselibas aprupes funkcijas (pacientu
parvietosanu, aprapi).

. Attistoties robottehnologijam, veselibas aprupes sistéma spéka esosie medi-

cinisko ieri¢u darbibu reguléjosi noteikumi un datu aizsardzibas jautajumus
reguléjosie tiesibu akti péc sava satura nebtis piemérojami jaunajas situacijas.

Impact of the Robotics Era on Healthcare System

Abstract

In recent years worldwide and in Latvia as well legal transformation of healthcare
sector has become topical, which is based on the entry of new technologies in health care.
Innovative technologies in healthcare affect not only healthcare processes, but also legal
regulation issues. The evolution of the robotics era is also directly reflected in the context
of legal relationships between patients and medical practitioners. Younger generations are
increasingly embracing the digital benefits of healthcare, such as e-registration, the use of
e-health, and the use of robotic technology in medical treatment. This indicates a tendency
towards the development of a patient self-service system in the sector and the problem
of existing regulation. The article provides an insight into the development of robotic
technologies in Latvia and worldwide as well. Simultaneously, it provides an insight into
emergence of a new era in healthcare and the ensuing set of possible legislative changes.

Keywords: healthcare, rights, robotic technologies.
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Kopsavilkums

Politiskas planosanas dokumentos tiek atzits, ka Latvija samazinas juridiskas izgli-
tibas kvalitate un tiesibu zinatnu studiju programmu absolventiem ir vajas zinasanas un
prasmes jurisprudencé.

Lai paaugstinatu juridiskas izglitibas kvalitati, Latvijas Republikas Ministru kabi-
nets 2015. gada akceptéja rikojumu par valsts vienota jurista kvalifikacijas eksamena ievie-
$anu 2021. gada profesionalajas magistrantiiras studiju programmas “Tiesibu zinatne”,
vienlaikus augstakas izglitibas sistéma likvidéjot profesionalas bakalaura studiju prog-
rammas un liedzot studéjosajiem iespéju iegut juriskonsulta kvalifikaciju. Augstakas
juridiskas izglitibas sistéma kopuma tiek parveidota. Valsts vienota jurista kvalifikacijas
eksamena ieviesana rada nepiecieSamibu parveidot studiju procesu, veikt izmainas iste-
notajos studiju kursos un papildinat prasibas tiesibu apaksnozareés, kuras tiks parbauditas
studéjoso zinasanas vienota eksamena.

Atsléegvardi: jurists, juridiska izglitiba, tiesibu zinatne, valsts vienotais jurista kva-
lifikacijas eksamens.

levads

Latvijas ekonomiska attistiba, dinamiskie socialie un tehnologiskie procesi, kuri
izteikti izpauzas musdienu sabiedriba, nosaka nepieciesamibu sagatavot augsti kvalifi-
cétus specialistus. Ari juridiskas izglitibas sférai ir ipasa nozime augstvértigu, labi izglitotu
specialistu sagatavo$ana. Si nozime saistita ne tikai ar valsts vajadzibu péc starptautis-
kajiem standartiem atbilstoSiem juristiem, kam ir piemérots zinasanu, prasmju, iemanu
un attieksmju potencials, bet ari ar visplasaka sabiedribas un patérétaju loka nepiecie-
$amibu péc juridiskam zinasanam. Pakalpojumu tirgus segmenta paplasinasanas un
tiesiska rakstura darijumu strauja pieauguma dél juridiskas zinasanas nepieciesamas ari
$o pakalpojumu sanéméjiem un darijjumu slédzéjiem. Tadél jaatzist, ka tiesisko zinasanu
objektivais pieprasijums ir loti plass un tas pieaug.
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Parmainas juridiskas izglitibas
sistéma

Juridiskas izglitibas sistémas parveide un juristu sagatavosanas nosacijumu diezgan
straujas izmainas nosaka Latvijas augstskolu un to juridisko fakultasu macibu procesa
organizacijas, studiju planojuma, studiju kursu apguves un studéjoso zinasanu parbaudes
un vértésanas parstrukturésanu.

Atbilstigo izmainu pamata ir Ministru kabineta 2015. gada 16. februara rikojuma
Nr. 78 “Par Valdibas ricibas planu Deklaracijas par Laimdotas Straujumas vadita Ministru
kabineta ieceréto darbibu istenosanai” pielikuma 34.1. apak$punkta noteikta ricibas plana
pasakums: “Lai ieviestu valsts vienoto juristu kvalifikacijas eksamenu, paaugstinot un vie-
nadojot prasibas jurista kvalifikacijas iegi$anai, likvidét juriskonsulta profesiju, izstradat
konceptualu zinojumu par valsts vienota juristu kvalifikacijas eksamena ieviesanu un
izstradat normativo aktu grozijumus, lai ieviestu minéto eksamenu” [3].

Tieslietu ministrijas sagatavotaja Informativaja zinojuma “Par valsts vienota jurista
kvalifikacijas eksamena ieviesanu” [8] tika atzits, ka kops pagajusa gadsimta 90. gadu
sakuma, attistoties briva tirgus ekonomikai, pieauga tiesibu zinatnu studiju programmu
skaits, kas ilgtermina samazinaja juridiskas izglitibas kvalitati valsti. Turklat var konstatét,
ka $aja Informativaja zinojuma un ari citos politiskas planosanas dokumentos netika
publiskoti argumenti, kuri apliecinatu juridiskas izglitibas kvalitates pazeminasanos.
Atbilstigajos dokumentos netika ietverta informacija par to, kura limena studiju prog-
rammas tiesisko zinasanu, prasmju, iemanu un kompetencu samazinajums ir fikséts, kura
tipa macibu iestadés un kuras studiju programmas — akadémiskajas vai profesionalajas —
tas tika pielauts. Informativaja zinojuma vien atzits, ka lielai dalai tiesibu zinatnu studiju
programmu absolventu ir diezgan vajas zinasanas un prasmes jurisprudencé. Tacu nav
minéts, ar ko un ka tas pieradits.

Vél ari tiek atzimeéts, ka “katra augstskola péc saviem ieskatiem vérté studentu
teorétiskas zinasanas un prasmes, lai pieskirtu valsts atzitu augstakas izglitibas diplomu
ar jurista vai juriskonsulta kvalifikaciju”. Studentu teorétiskas zinasanas un prasmes
augstskolas vérté atbilstosi Augstskolu likuma [1, 58. pants] un Profesionalas izgli-
tibas [4, 29. pants] likuma prasibam. Izglitibas likuma, Visparéjas izglitibas likuma,
Profesionalas izglitibas likuma, Augstskolu likuma un citu ar izglitibu saistito normativo
aktu ievérosanu kontrolé Izglitibas kvalitates valsts dienests — atbilstigi Izglitibas likuma
20. pantam [2]. Atkapes vai neatbilstibas par augstskolas nepamatoti pieskirtu valsts
atzitu augstakas izglitibas diplomu ar jurista vai juriskonsulta kvalifikaciju Latvija nav
konstatétas.

Pamatotu un objektivu argumentu izmanto$ana normativa rakstura dokumentos,
it Ipasi tajos, kas skar tiesisko jomu, ir profesionalas un étiskas atbildibas jautajums, kas
ne vienmeér tiek ievérots politikas planosanas dokumentos.
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Informativaja zinojuma minéts, ka veidojas diskusijas par nepieciesamibu paaug-
stinat jurista kvalifikacijas iegtisanas prasibas. Tatad, no vienas puses, bez pamatota atzi-
numa tiek apgalvots, ka Latvija samazinas juridiskas izglitibas kvalitate, no otras puses,
ir nepieciesamiba paaugstinat jurista kvalifikacijas iegisanas prasibas. Vai $aja gadijjuma
logiskak nebatu, pirmkart, tomér noteikt pasreizéjo juridiskas izglitibas kvalitates limeni,
apzinat neatbilstibas un nepilnibas; otrkart, diagnosticéjot nepilnibas konkrétas macibu
iestadés un studiju programmas, izstradat un istenot nepilnibu un neatbilstibu novér-
$anas pasakumus vai attiecigo studiju programmu partraukt istenot; treskart, izstradat
pardomatu jurista kvalifikacijas iegti$anas proceduru, lai jaunajiem nozares specialistiem
paaugstinatu prasibas.

Atbilstosas proceduras izstrades sakumposma nepieciesams atbildét uz jautajumu,
vai valsts vienotais juristu kvalifikacijas eksamens nodrosinas butiski jaunu jurista kvalifi-
kacijas kvalitati? Vai juriskonsulta profesijas likvidésana ir pamatotakais un atbilstosakais
cel$, paaugstinot juridiskas izglitibas kvalitati un nosakot jaunas, augstakas prasibas
jurista kvalifikacijas iegisana? Nav kada veida pieradits un argumentéts tas, ka, likvidéjot
profesionalas bakalaura studiju programmas, kas nodrosinaja juriskonsulta kvalifikacijas
iegtisanu, pieaugs juridiskas izglitibas kvalitate.

Tieslietu ministrijas sagatavotaja Informativaja zinojuma “Par valsts vienota jurista
kvalifikacijas eksamena ieviesanu” tiek salidzinats juriskonsulta un jurista statuss. Pilnigi
pamatoti tiek atzits, ka persona ar juriskonsulta kvalifikaciju nevar veikt tiesnesa, pro-
kurora, zvérinata advokata, zvérinata notara, zvérinata tiesu izpilditaja vai maksatnes-
péjas administratora darbu, ka ari veikt darbu citas profesijas, kuras nepieciesama jurista
kvalifikacija. [8]

Vél japiebilst, ka jurista kvalifikacija nenozimeé to, ka persona ar atbilstigu kvali-
fikaciju uzreiz var ienemt Seit minétos amatus. Vajadzigs ari sagatavosanas periods un
janokarto atbilstigi kvalifikacijas eksameni. Tiek atzits, ka $i ir viena no divam butiska-
kajam atskiribam starp jurista un juriskonsulta profesiju.

Otra butiskaka atskiriba starp jurista un juriskonsulta profesiju ir kompetence
izstradat pétijumus ar zinatnisku vértibu jurisprudencé. Ta vajadziga juristiem, bet nav
nepiecie$ama juriskonsultiem. Bet vai visiem, kuri strada tiesibu joma, ir nepiecieSams
un ir ari aicinajums izstradat pétijumus ar zinatnisku vértibu jurisprudencé? Kads ir
definéjuma ietvertais saturs — pétijumi ar zinatnisku vértibu jurisprudencé? Vai nepietiek
ar prakses materialu apkopojumiem un analizi, kas veikta par sekmigi izstradatiem un
aizstavétiem profesionaliem bakalaura darbiem, kuri sagatavoti, iegastot juriskonsulta
kvalifikaciju? Un kas nosaka pétijumu jurisprudencé zinatnisko vértibu, ja pasiem juris-
tiem daudzos gadijumos nav vienota viedokla?
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Juristu un juriskonsultu kompetencu salidzinosais modelis ir pat vairak neka inte-
resants... Informativaja zinojuma konstatéts, ka

“profesiju klasifikatora ietvertais abu profesiju noskirums ir maksligs un formals, jo péc

butibas pamatuzdevumi juristam un juriskonsultam ir gandriz identiski:

o laiizstradatu juridiskus dokumentus (ka tas ir paredzéts juriskonsultam), absolataja
vairakuma gadijumu nepiecieSams atrast, analizét, tulkot un piemérot tiesibu normas
(ka tas ir paredzéts juristam);

o parstaviba tiesas un citas institacijas (ka tas ir paredzéts juriskonsultam) ietver sevi
to pasu “tiesibu subjektu parstavibu”, kas paredzéta juristam;

o procesualo tiesibu jomu nodalisana (civilprocess, administrativais process utt.) abas
minétajas profesijas nav saprotama.” [8]

Publisko tiesibu joma, kas noradita ka juriskonsulta darbibas nozare, no tiesibu
teorijas viedokla raugoties, ietver sevi $adas tiesibu nozares: konstitucionalas tiesibas,
administrativas tiesibas, finansu tiesibas, kriminaltiesibas, ekologiskas tiesibas, krimi-
nalprocesualas un civilprocesualas, ka ari starptautiskas publiskas tiesibas [7, 57].

Izmantojot tik plasu terminu juriskonsulta pamatuzdevumu definé$ana, var secinat,
ka darbibas procesualo tiesibu joma juristam un juriskonsultam péc bitibas neatskiras.

No minétas salidzinosas analizes péc butibas var izdarit divus secindjumus: pirm-
kart, ja profesionalajas bakalaura studiju programmas, kuras paredzéta juriskonsulta
kvalifikacijas iegisana, studéjosie gust gandriz tikpat plasas zinasanas, praksé nepie-
cieSamas prasmes, iemanas un kompetences, kuras ir jurista profesijas standarta, kadeél
$o studiju programmu beidzéjiem vél jamacas profesionalaja magistrantaras studiju
programma, kura satur lidzigas zinasanas, prasmes un iemanas. Vél vairak, rapigak
analizéjot juriskonsulta un jurista profesiju standartos ietvertos pamatuzdevumus, kuri
minéti Informativaja zinojuma, redzams, ka pirmaja profesijas standarta tie ir plasaki
(civilprocesa, administrativaja procesa, disciplinarlietas, publisko, ka ari starptautisko
un Eiropas Savienibas (Kopienu) tiesibu joma paredzéts veikt darbibas, kas saistitas ar
materialo un procesualo tiesibu normu piemérosanu un tiesu prakses izmantosanu).

Otrkart, tiek atzits, ka mérktiecigi ir izveidot pamatotu juridisko profesiju un tai
atbilstigu tiesibu zinatnu programmu sistému, ka ari nepieciesams veikt pasakumus
juriskonsulta profesijas likvidésanai. Rezultata paliktu divas savstarpéji skaidri noda-
lamas juridiskas profesijas — jurists un jurista paligs — ar saprotamam un pamatotam
atskiribam nepieciesamo zinasanu un prasmju apguvé. Visai divaini ir tas, ka viena
no nepieciesamibas paaugstinat prasibas jurista kvalifikacijas iegtiSanai rezultéjosam
darbibam ir profesionalo bakalaura studiju programmu “Tiesibu zinatne” slégsana
un juriskonsulta profesijas likvidésana. Ari tiesibu zinatnieks Artirs Gaveiko, pétot
juridiskas izglitibas reformu tendences Latvija, ir secinajis, ka “juriskonsulta profesijas
likvidésana ir nepardomata, nepamatota un nelogiska, jo juriskonsulta profesija péc
2017. gada pienemta jauna profesiju klasifikatora ir vecako juridisko lietu specialistu
saraksta...” [7, 121].
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Latvija bija (pagaidam, lidz 2020. gadam, ari ir) iespéjams iegtt gan tadu bakalaura
gradu, kas lauj stradat jurista profesija (profesionala bakalaura grads tiesibu zinatneés ar
juriskonsulta kvalifikaciju), gan tadu, kas dod tikai akadémiskas zinasanas un uzskatams
vien par pirmo soli turpmakam studijam magistrantara (socialo zinatnu bakalaura grads
tiesibu zinatné bez profesionalas kvalifikacijas). Ari magistrantaras studiju rezultats
atkariba no izvélétas studiju programmas bitiski atskiras: socialo zinatnu magistra grads
tiesibu zinatné, absolvéjot akadémisko magistrantiiras studiju programmu, un profesio-
nalais magistra grads tiesibzinatné, kas dod kvalifikaciju “jurists” (no 2021. gada — péc
vienota valsts jurista kvalifikacijas eksamena veiksmigas nokartosanas).

Studiju programmu iedalijums akadémiskajas un profesionalajas ka bakalaura, ta
magistrantiras studiju limeni ir nosacits. Akadémiskajas studiju programmas vairak
uzmanibas pieveérsts teorétiska rakstura macibu disciplinam, tapéc, beidzot $is studiju
programmas, absolventiem nakas saskarties ar praktiska rakstura zinasanu, prasmju un
iemanu trakumu. Akadémiskajas studiju programmas nav paredzétas prakses, kaut gan
studiju planos tas var but ieklautas, tomér praksu apjoms ir neliels. Prakses ieklausana aka-
démiskaja bakalaura studiju programma attiecigi samazina taja piedavatos studiju kursus.

Savukart profesionalajas studiju programmas mazak ietverti teorétiski macibu
kursi. Tacu pastaviga socialas, politiskas un tiesiskas vides parveide, nepartrauktais tie-
siskas jaunrades process gan nacionala, gan starptautiska limeni nosaka, ka ari profesio-
nalajas studiju programmas iespéjami vairak batu jaietver teorétiskie macibu priek$meti.
Péc akadémisko studiju programmu un ari profesionalo bakalaura studiju beigam, iegtstot
atbilstigu kvalifikaciju, studéjosie tomér ir tendéti turpinat macibas magistrantira (pro-
fesionalaja), lai iegtu jurista kvalifikaciju.

Par vienoto valsts jurista kvalifikacijas eksamenu

Ieviesot jaunu topo$o juristu zinasanu, prasmju un kompetencu parbaudes un
vértésanas sistému, rodas bazas, vai valsts vienotais jurista kvalifikacijas eksamens laus
sasniegt izvirzito meérki, proti, paaugstinat juristu kvalitates limeni. Pasreiz ir grati to
novértét. Eksamena ievieSana varétu sekmét studéjoso motivacijas paaugstinasanos,
dzilaku un noturigaku zinasanu apgasanu tiesibu studiju programmas, un to var vértét
pozitivi. TaCu tas varétu neattiekties uz pilnigi visiem studéjosajiem. Skaidras atbildes
nebs ari péc pirmajam valsts vienota jurista kvalifikacijas eksamena karto$anas reizém.
Juridisko zinasanu un prasmju kvalitates noteiksanas metodiku nevar saistit tikai ar
pienemtajiem Ministru kabineta noteikumiem. Vienlaikus jaatzist — valsts parvaldes
institicijas nav noteikti kritériji un izveidota metodika, kas lautu diagnosticét juridisko
zinasanu un prasmju limeni. Tas attiecas ne tikai uz augstskolu tiesibu zinatnu studiju
programmu absolventiem, bet ari uz praktizéjosiem juristiem.

Jauna parbaudijumu kartiba viesis diezgan lielas izmainas tiesibu zinatnu studiju
programmu planosana, organizé$ana un ievie$ana. Valsts vienotaja jurista kvalifikacijas
eksamena ieklautas jomas, kuras parbaudis studentu zinasanas un prasmes, liek magis-
trantaras studiju programma atteikties no specializacijas studiju kursiem un programma
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ieklaut jaunus kursus, pieméram, kriminaltiesibu un kriminalprocesa aktualas problémas,
civiltiesibu, civilprocesa un komerctiesibu aktualitates, moduli par konstitucionalajam,
administrativajam un administrativa procesa tiesibam u. c.

Valsts vienotajam jurista kvalifikacijas eksamenam paredzéta teorétiska dala (izvér-
stas atbildes uz jautajumiem rakstveida) un praktiska dala (praktisku uzdevumu (kazusu)
risinajums rakstveida). Eksamens tiks organizéts $adas tiesibu nozarés:

o kriminaltiesibas un kriminalprocesa tiesibas;

o civiltiesibas, civilprocesa tiesibas un komerctiesibas;

 konstitucionalas tiesibas, administrativas tiesibas un administrativa procesa
tiesibas;

o starptautiskas un Eiropas Savienibas tiesibas;

o tiesibu teorija, tiesibu filozofija un Latvijas tiesibu vésture.

Tadéjadi saskaramies ar jaunu pieeju studiju kursu planosana, kas kopuma, iespé-
jams, nebuitu javérté negativi, tacu ta visai specifiski ietekmeés augstskolu autonomiju.
Joprojam neatbildéti ir jautajumi par komisijas loceklu kvantitativo parstavniecibu. Var
paredzét, ka eksamenu organizacijas procesa nebis iespéjams nodrosinat tas kvalitativo
atbilstibu (ka prasits noteikumos — nodrosinat komisijas loceklu skaitu proporcionali
studéjoso skaitam). Saja noteikumu punkta nav paredzéts, ka komisijas sastava bis atbils-
toss skaits jomu parstavju, kas varés vértét teorétiskas dalas atbilzu pareizibu un kazusu
risindjumu precizitati. Tapat nav ari skaidrs, kadi bas kritériji, saturs un prasibas, kas
bus noteiktas valsts vienota jurista kvalifikacijas eksamena vértésanas metodika, kuru
apstiprinas pati komisija. Sis varétu bit riska elements caurskatamibai un vienveidigai
izpratnei eksamena jautajumu izstrades gaita un eksamena atbilzu izvértésana.

Valsts vienota jurista kvalifikacijas eksamena organizé$ana bus janem véra sva-
rigi aspekti:

o eksamena karto$anai tiks izveidota un uzturéta elektroniska vide, kura notiks
kvalifikacijas eksamens (Tieslietu ministrija $o uzdevumu delegé Latvijas
Universitatei, noslédzot delegésanas ligumu);

« vértésanas komisijas loceklus varés ieklaut komisijas sastava atkartoti jaunu
eksamenu kartosanas gadijumos;

o komisijas loceklus uz pirmo sédi sasauks tieslietu ministrs. Lidz bridim, kad
komisija ievélés komisijas priek$sédétaju un komisijas priekssédétaja vietnieku,
komisijas sédi vadis tieslietu ministra pilnvarota persona;

« komisijas priekssédétajs un ta vietnieks nedrikstés but augstskolas parstavis
vai juridisko nozari parstavosas organizacijas parstavis, kurs piedalas studiju
programmas istenosana augstskola;

« studéjosie kvalifikacijas eksamenu kartos vienlaikus tiessaisté, izmantojot
elektronisko vidi. Piekluves tiesibas elektroniskas vides kvalifikacijas eksa-
mena sadalai bus Tieslietu ministrijai, komisijas locekliem un studéjosajiem.
Atbilstosu eksamena norises darba vidi un aprikojumu nodrosinas augstskolas;

« augstskolai bas jasniedz informacija par studéjoso skaitu, kuri kartos minéto
eksamenu, tris ménesus pirms ziemas un vasaras sesijas sak$anas — iepriekséja
viena ménesa laika.
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Neapsaubami, ka augstskolas gatavojas ne tikai valsts vienota jurista kvalifikacijas
eksamena ievie$anai, bet ari mainit visai stabilu studiju procesu un studiju kursu plano-
jumu. Rigas Stradina universitates Juridiskas fakultates profesionalaja magistrantaras
studiju programma vajadzés ieklaut daléji jau bakalaura studiju programma istenotos
studiju kursus, ietverot tajos problematiskos aspektus, plasak lietojot kazusu risinasanu.
Drosi vien daléji vajadzés attiekties no specializaciju studiju kursiem.

Rigas Stradina universitates pieredze
juristu sagatavosana

Rigas Stradina universitates Juridiska fakultate 2019. gada jinija svinéja desmit
gadus kops tas izveides. Desmit gadi nav seviski liels laika periods. Tomér §i ir respek-
téjama jubileja Latvijas visparatzitas macibu iestades vienai no jaunakajam fakultatém.
Rigas Stradina universitates tradicijas juridiska rakstura studiju kursu istenosana gan
ir senakas. Medicinas un sabiedribas veselibas fakultaté tika pasniegti tiesibu pamatu
studiju kursi. Eiropas studiju fakultaté sociologi studéja deviantologiju un kriminologiju.

Par sis fakultates dekanu 2004. gada tika ievéléts Dr. iur. Andrejs Vilks. Sadarbiba
ar RSU vadibu (rektoru profesoru Jani Vétru un prorektori profesori Ilzi Akotu) tika
apspriesta iecere veidot tiesibu zinatnu studiju programmas. Uz socialam zinatném
Eiropas studijas varéja attiecinat ari daudzveidigus tiesibu zinatnu studiju kursus.
2004. gada sakas darbs pie akadémiskas bakalaura un profesionalas magistra studiju
programmas tiesibu zinatnés izveides. 2005. gada minétas studiju programmas Augstakas
izglitibas kvalitates novértésanas centra tika licencétas, un 2005./2006. akadémiskaja
macibu gada sakas studéjoso uznemsana. Licencésana tikai nupat bija notikusi, tapéc
jaunas studiju programmas plassazinas lidzeklos netika reklamétas un informacija par
tam ari RSU majaslapa bija visai skopa. Tiem, kas véléjas studét tiesibu zinatnes, ka
tas bija ari visas paréjas socialo zinatnu studiju programmas, studiju maksa bija jasedz
no saviem vai tuvinieku lidzekliem. Logiski, ka cerét uz lielu reflektantu skaitu batu
naivi. Pirmaja uznemsana jaunajas studiju programmas pieteicas un macibas uzsaka
desmit bakalaura grada pretendentes (desmit jaukas meitenes) un 25 magistranti. Tie
bija Juridiskas fakultates izveides pirmsakumi RSU.

Tiesibu zinatnu studiju programmu isteno$anas organizacija — no tas sakuma un ari
vélak jau Juridiskas fakultates ietvaros — tika istenota, parmantojot labakas tradicijas un
pieredzi no citam socialo zinatnu studiju programmam, — macibas péc modulu principa
(lielaka dala studiju kursu tika realizéti loti intensivi viena ménesa laika, bet nozimigakie
studiju kursi — visu semestri, iztiekot bez “karstajiem” sesiju laika periodiem semestra
beigas). Studiju programmas bija ieklauts liels patstaviga darba apjoms un praktizéjosu
juristu iesaistiSanas macibu procesa. Nemot véra izteikto Rigas Stradina universitates
profesionalo ievirzi, izstradajot un ari turpmak pilnveidojot studiju programmu, taja
tika ieklauti ar veselibas aprupi ciesi saistiti studiju kursi: Medicinas tiesibas, Pacientu
tiesibas, Farmacijas tiesibas, Biomedicinas tiesiskas problémas, Tiesu medicina, Tiesu
psihiatrija u. c.
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Tiesibu studiju kursus istenoja autoritativakie tiesibu apaksnozaru specialisti,
pieméram, Dr. habil. iur. Osvalds Joksts, Dr. hist. Valdis Blazma, Dr. iur. Uldis Kinis,
Dr. iur. Janis Grasis. Studiju programma tika iesaistiti ari citu fakultasu macibspéki.
Medicinas tiesibu bloku sakotnéji atzistami Istenoja Medicinas tiesibu institata vaditaja
Solvita Olsena.

Eiropas studiju fakultate 2004.-2005. gada auga kvalitativi un kvantitativi.
2005. gada uz fakultates bazes tika izveidota Komunikaciju fakultate un Tiesibu institits,
kurs tika ieklauts zinatnisko institiiciju registra. Pieaugot studéjoso skaitam, 2009. gada
ar RSU Senata lemumu tika izveidota Juridiska fakultate. Péc RSU socialajas zinatnés
studéjoso liguma tika radita akadémiska magistrantiras studiju programma.

Juridiska fakultate — kops tas izveides pirmsakumiem un visa tas pastavésanas
laika — ir sanémusi universitates vadibas atbalstu. Toreiz, kad izveidojas Juridiska fakul-
tate, bija skaidrs, ka tiks likvidéta Latvijas Policijas akadémija (LPA), ar kuru RSU bija
laba un lietiska sadarbiba. Profesionala bakalaura studiju programma “Tiesibu zinatne”,
kura tika realizéta LPA un gatavoja specialistus tiesibsargajosam iestadém, tostarp Valsts
policijai, tika likvidéta. Universitates vaditaji (rektors profesors Janis Gardovskis un pro-
rektore profesore Ilze Akota) ieteica izstradat profesionalo bakalaura studiju programmu
ar praktisku ievirzi un specializaciju policijas darba. 2010. gada tika licencéta profesionala
bakalaura studiju programma “Tiesibu zinatne”, kura bija ietverti studiju kursi, kas tiesi
saistiti ar policijas darbu. 2011. gada tika noslégts ligums ar Valsts policiju par policijas
darbinieku apmacibu minétaja bakalaura studiju programma. Tacu liela dala policijas
darbinieku turpinaja izglitibu magistrantiras studiju programma. Sava darba vini veica
operativas darbibas, tapéc programma tika papildinata ar specializaciju “Operativais
darbs”. Specializacijas studiju kursus docéja un docé augsti kvalificéti operativo die-
nestu vaditaji un specialisti no Latvijas, Igaunijas, Lietuvas un Zviedrijas. Reflektantiem
bija diezgan liela interese par profesionalo bakalaura studiju programmu. Studéjosie
vairak véléjas apgit studiju kursus ar praktisku ievirzi, giit prasmes un iemanas juridisko
dokumentu izstradé un kazusu risinasana. Tomér no 2020. gada §is studiju programmas
Latvijas augstskolas, ari RSU, netiks Istenotas un netiks gatavoti jauni juriskonsulti, lai
gan §is kvalifikacijas specialisti Latvija ir nepieciesami. Programmu un kvalifikaciju
likvidésana var novest pie analogas situacijas ar LPA likvidaciju, kura tagad tiek atzita
par kladu, ko labot vairs nav iespéjams.

Kops tiesibu studiju programmu izveides RSU bakalaura studiju programmu ir
beigusi 1285 jauni tiesibu specialisti, t. sk. 651 socialo zinatnu magistrs tiesibu zinatne.
Pasreiz Juridiskaja fakultaté ir vairak neka 800 studéjoso. Kops 2010. gada taja tiek istenota
doktoranturas studiju programma “Juridiskas zinatnes”, kuru absolvéjusi 72 doktoranti.
RSU Promocijas padomeé tika vértéti 16 promocijas darbi, kuru autori ir ieguvusi tiesibu
zinatnu doktora gradu. Ar augstskolas izdevniecibas atbalstu Juridiska fakultate kops
2015. gada regulari izdod elektronisko juridisko zurnalu “Socrates”, ar kura jaunako
numuru lasitajs patlaban iepazistas.
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Juridiskas fakultates absolventi ir augstas klases specialisti, kas strada tiesib-
sargajosas iestadés (Korupcijas novérsanas un apkarosanas biroja, prokuratira, Valsts
ienémumu dienesta, policija u. c.), ka ari valsts un pasvaldibu iestadés un privatajas
struktiras. Daudzi magistrantiiras studiju programmas absolventi turpina studijas
doktorantiira un docé atseviskus studiju kursus (Karina Palkova, Agnese Reine-Vitina,
Valdis Savickis, Laura Saberte, Karina Zalcmane u. c.). Atseviski Juridiskas fakultates
absolventi turpina studijas arvalstis un aizstav tur promocijas darbus, pieméram, Santa
Slokenberga, kas 2016. gada aizstavéja promocijas darbu medicinas tiesibas un tagad ir
vairaku projektu vaditaja. Vinas vadiba ir tapusi macibu gramata “Medicinas tiesibas” [9]
un “Pacientu tiesibu likuma komentari” [10]. Starp Juridiskas fakultates macibspékiem
ir daudzi tiesibu nozaru ietekmigakie specialisti: profesors Dr. habil. iur. Osvalds Joksts,
profesore Dr. iur. Sandra Kaija, asociétais profesors Dr. iur. Janis Baumanis, asociétais
profesors Dr. iur. Janis Grasis, asociétais profesors Dr. iur. Uldis Kinis, asociétais pro-
fesors Dr. iur. Aldis Lieljuksis, docente Dr. iur. Inga Kudeikina, docents Dr. iur. Valdis
Voins u. c.

RSU vienmeér ir jutams kopéjais vienotais gars, kas veicina universitates klasanu par
reputacijas lideri Latvijas augstskolu vidé. Augstskolas stingras prasibas akadémiskajam
personalam un studéjosiem attiecas ari uz Juridisko fakultati, kura tiek nemitigi attis-
tita macibu procesa organizésana, turpinas uzlabojumi docésana un studijas, noteikto
rezultatu sasnieg$ana. Juridiskaja fakultaté istenojamas studiju programmas liela loma ir
ari citam struktarvienibam: Studiju departamentam, Pedagogiskas izaugsmes centram,
Valodu centram, bibliotékai, Informacijas tehnologiju departamentam, Infrastruktaras
departamentam u. c.

Kops 2016. gada Juridiska fakultate atrodas jaunas, renovétas telpas, tomér
2022. gada to sagaida parmainas — fakultate tiks izvietota Kuldigas iela speciali pro-
jektétas un aprikotas telpas (bas policijas darba kabinets, kriminalistikas laboratorija,
informacijas tehnologiju centrs, speciala auditorija, bibliotéka u. c.) tiesibsargajoso iestazu
amatpersonu izglitosanas vajadzibam. Turpmaka Juridiskas fakultates attistiba planota
ciesaka sadarbiba ar Medicinas, Sabiedribas veselibas un socialas labklajibas, ka ari
citam fakultatém, izmantojot $o fakultasu resursus. Pieméram, izmantojot pozitronu
emisijas tomografiju, var lietot ta saucamo “smadzenu pirkstu nospiedumu metodi”
(anglu val. brain fingerprinting) [5]. Metodika dod iespéjas atjaunot un vizualizét atminu
fragmentus, kuri saistiti ar cilvéka ieprieks$éjo darbibu vai apstakliem, kados vins$ ir atra-
dies. Magnétiska stimulacija sekmé smadzenu segmentu aktivizaciju. Veicot parrunas
ar individu (aptauju, nopratinasanu), tiek noteikta vina reakcija uz noteiktiem vardiem,
frazém, attéliem un lietam, ko varétu izmantot, izzinot personas saistibu ar konkrétiem
noziedzigiem nodarijumiem [11].

Tiesibsargajoso iestazu vaditaji atzist, ka trakst kvalificétu specialistu ekonomisko
un finan$u noziegumu izmeklésana, kriminalvajasana un tiesas izmeklésana. Lai kaut
daléji kompensétu $o specialistu trikumu, pasreiz fakultaté tiek izstradata profesionala
magistrantiras studiju programma “Ekonomiska drosiba”.
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RSU Juridiska fakultate pastavigi attistas un pilnveidojas atbilstosi laika rituma
prasibam. Fakultaté censas sagatavot zinosus, prasmigus un kompetentus specialistus,
tas misija ir veicinat studéjoso motivaciju macities un nostiprinat iemanas patstavigi
apgut inovativo vidi.

Secinajumi

1. Sociali politiskas, ekonomiskas un tiesiskas vides izmainas rada nepiecieS$amibu
parveidot ari augstakas izglitibas sistému, lai sniegtu jaunas zinasanas, izman-
tojot starpdisciplinaru pieeju un modernas izglitibas metodes un tehnologijas.

2. Globala sabiedribas attistiba un transnacionala vide skar ari tiesisko sistému,
tiesibsargajoso iestazu darbibu, izraisot objektivu nepieciesamibu optimizét
juristu sagatavo$anas organizatoriskos un saturiskos procesus.

3. Apgalvojumi, ka Latvija samazinas juridiskas izglitibas kvalitate un tiesibu
zinatnu studiju programmu absolventiem ir vajas zinasanas un prasmes juris-
prudencé, nav pietiekami empiriski pamatoti. Pétljumi un apkopojumi $aja joma
nav veikti, tapéc $adi secinajumi ir demagogiski.

4. Centieni paaugstinat juridiskas izglitibas kvalitati un tiesibu zinatnu studiju
programmu absolventu zinasanas un prasmes jurisprudencg, ieviesot vienotu
valsts juristu kvalifikacijas eksamenu, ir visai interesanti, bet vienlaikus tas ir
ari komplicéts eksperiments. Ta isteno$anai nepiecieSams izstradat parbaudi-
jumu metodiku, kura biatu noteikti skaidri kritériji, saturs un prasibas valsts
vienota jurista kvalifikacijas eksamena vértésanas pieejai. Tikpat sarezgita var
but ari valsts vienota juristu kvalifikacijas eksamena organizésana elektro-
niskaja vide.

5. Pasreiz ir paragri secinat, vai valsts vienota juristu kvalifikacijas eksamena ievie-
$ana patiesam paaugstinas juridiskas izglitibas kvalitati un tiesibu zinatnu studi-
ju programmu absolventiem paaugstinas zinasanas un prasmes jurisprudencé.

New Challenges for Legal Education

Abstract

Political planning documents recognise that quality of legal education is decreasing
in Latvia, graduates of law study programmes have poor knowledge and skills in juris-
prudence. In order to increase the quality of legal education, the Cabinet of Ministers of
the Republic of Latvia in 2015 accepts the order on the introduction of the State Unified
Lawyer’s Qualification Exam in 2021 in the professional Master’s study programme “Law
Science”. At the same time, the higher education system eliminates professional bachelor
study programmes and prevents students from gaining legal counsel. The higher legal
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education system as a whole is transformed. The introduction of the State Jurisprudence
Expert Examination determines the necessity to transform the study process, to make
changes in the study courses to be implemented, to supplement the requirements in
the sub-branches of law, where students’ knowledge in a single examination will be
checked. Currently, it is too early to conclude whether the introduction of a single
national lawyers’ qualification examination will increase the quality of legal education,
and graduates of legal science study programmes will increase their knowledge and
skills in jurisprudence.

Keywords: lawyer, legal education law science, state lawyer qualification
examination.
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Kopsavilkums

Pievérsoties diskusijai par Administrativas atbildibas likumu un administrativo
parkapumu sastavu ieklausanu nozares normativajos aktos, janem veéra, ka jebkura
administrativa parkapuma kvalifikacijas pamata ir administrativa parkapuma sastava
konstatésana. Proti, jakonstaté objektivo un subjektivo pazimju kopums — administrativa
parkapuma objekts, objektiva puse, subjekts un subjektiva puse. Materiala sastava objek-
tivas puses pieradisanai nepiecieSams konstatét ne tikai subjekta darbibu vai bezdarbibu,
bet ari sekas un célonsakaribu. Sis administrativas atbildibas pieméro$anas nosacijums
saistits ar vairakiem teorétiskiem un praktiskiem problémjautajumiem.

Sa raksta mérkis — izanalizét materiala sastava jautdjumu Latvijas Republikas
administrativo sodu reformas konteksta.

Problémjautajumu analizes rezultata tika secinats, ka administrativas atbildibas
piemérosanai nozares normativajos aktos butu jaieklauj vienigi formalie sastavi. Turklat
nav iespéjama automatiska pasreizéjo materialo sastavu transformésana formalajos
sastavos. Ja Latvijas administrativo parkapumu kodeksa ieklauta materiala sastava sekas
likumdevéjs vairs neplano uzsveért ka sastava pazimi, tad sis sastavs nozares likumos nav
japarnem. Gadijuma, ja nozares normativajos aktos tomeér tiks parnemti sobrid spéka
eso$ie materialie sastavi, praksé neizdosies realizét planoto atteiksanos no vainas ka
administrativas atbildibas priek$noteikuma, aizstajot to ar vainojamibas konceptu.

Mausdienu administrativajai justicijai vajadzétu atteikties no arkartigi detalizéta regulé-
juma, parmeérigas kontroles un represivas sodisanas. Administrativas atbildibas pamatmérkis
ir adekvatu rezultatu sasnieg$ana visparéja un individualaja prevencija, tapéc gadijumos,
kuros iespéjama lietderiga alternativa, administrativos sodus nevajadzétu piemérot.

Pétijums ir balstits uz arvalstu zinatnisko literatiru un tiesu judikataru. Pétijuma
rezultatus var izmantot gan nozares teorétiki, gan ari praktiki.

Atslégvardi: administrativais parkapums, materialais sastavs, formalais sastavs.
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levads

Si publikacija tapusi sakara ar administrativas atbildibas reformu. Administrativas
atbildibas likums [1], kas stasies spéka 2020. gada 1. janvari, neietvers konkrétus admi-
nistrativo parkapumu sastavus un sodus, atstajot minéto reguléjumu nozares likumu
zina (administrativie parkapumi, par tiem piemeérojamie sodi un amatpersonu kompe-
tence administrativo parkapumu procesa, ievérojot Administrativas atbildibas likuma
paredzétos administrativas atbildibas pamatnoteikumus, kas noteikti attiecigo jomu
reguléjosajos likumos vai pagvaldibu saisto$ajos noteikumos). Sajos likumos var noteikt
ari iestazu pakalpojumu sanems$anas un citus ierobezojumus administrativi soditam
personam, kuras izvairas no soda izpildes. Tadé] japievérs uzmaniba konceptualam
jautajumam — kuri parkapumi bas likumu ietvara un kuri bas arpus likuma [8].

Administrativa sodisana atskiriba no parastas cietsirdigas ricibas vai vals-
tiski noteikta soda nosaciti retranslé cenzéti nosodoso zinojumu par to, ko izdarijusi
sodama persona [24]. Prevencijas skatljuma ta daléji dod pozitivu rezultatu, tomér
administrativai justicijai ka jebkurai sistémai ir savas robezas, jauda un kapacitate.
Viens no reformas svarigakajiem céloniem ir pasreizéjas sistémas nespéja “parstradat”
visu nodarijumu apjomu, kas bija ieklauts Latvijas Administrativo parkapumu kodeksa
(turpmak — LAPK) [2], jo Latvija ir ne tikai diezgan liels administrativo parkapumu
lietu skaits attieciba pret iedzivotaju skaitu, bet ir ari arkartigi liels administrativa
parkapuma sastava klasts.

Parmériga tiesiska regulacija un administrativa soda permanenti draudi nesaskan
ar labas parvaldibas principu [30] un lidzdalibas demokratijas principu [17; 18], inovati-
viem risinajumiem, investiciju piesaisti un progresu kopuma. Saja zina valsts spéja risinat
minéto problému tiks traktéta no atrasta risinajuma legitimitates skatpunkta [19; 23; 24].

Pozitivi vértéjams fakts, ka, pateicoties likumdevéja ieplanotai tiesibu normu revi-
désanai, parkapumu veidu skaits, kas tiks parnemti nozares likumos, bus ievérojami
mazaks neka LAPK $obrid ieklauto parkapumu veidu skaits. Ipaga uzmaniba $aja konteksta
japievérs administrativo parkapumu materialajam sastavam.

Lai sasniegtu $a jautajuma izpétes mérki — izanalizét materiala sastava problém-
jautajumu Latvijas Republikas administrativo sodu reformas konteksta —, tika veikta
normativa reguléjuma un tiesu judikattras atlase un analize, skatiti arvalstu pétnieku
zinatniskie darbi un teorétiskas atzinas.

Materiala sastava ipatnibas
administrativo parkapumu lietas

Administrativas atbildibas pamats ir administrativa parkapuma sastavs, kas
jakonstaté personas nodarijuma. Proti, jakonstaté objektivo un subjektivo pazimju
kopums — administrativa parkapuma objekts, objektiva puse, subjekts un subjektiva puse
(sk. Augstakas tiesas Senata 2006. gada 22. decembra spriedumu lieta SKA-571/2006 [4]).
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Konceptuala atsauce uz administrativa parkapuma sastavu ir ietverta ari Admi-
nistrativas atbildibas likuma 10. panta pirmaja dala — administrativo atbildibu izslédzosie
apstakli, kaut ari $ajos apstaklos izdaritas darbibas atbilst administrativa parkapuma
sastava pazimém, ir galéja nepiecieSsamiba, nepieciesama aizstavésanas, personas aiztu-
résana, radot tai kaitéjumu, un attaisnojams profesionalais risks.

Atbilstosi tiesibu doktrinai materialaja un formalaja sastava atskiras gan subjektiva,
gan ari objektiva puse. Nodarijums ar formalo sastavu ir pabeigts bridi, kad ir veikta
darbiba, kura apdraud pastavoso tiesisko iekartu, sabiedribas tiesiskas intereses, noteikto
parvaldes kartibu vai sabiedrisko kartibu, t. i., nepieciesamo pazimju kopuma netiek
ieklautas sekas un célonsakariba.

Materialais sastavs LAPK bija sastopams diezgan reti, galvenokart tapéc, ka forma-
lais sastavs ir vieglak piemérojams (vieglak pieradams). Materialais sastavs ir sarezgitaks,
jo nepiecieSsams konstatét gan kaitigas sekas, gan célonsakaribu. Proti, noteicot materialo
sastavu, japievérs uzmaniba $adiem aspektiem:

« japierada subjekta riciba (darbiba vai bezdarbiba);

« japierada, ka $i riciba bijusi prettiesiska;

o japierada, ka $ai ricibai ir kaitigas sekas;

o japierada, ka starp subjekta ricibu un sekam ir tiesa, nepastarpinata célonsakariba.

Formala sastava prieksrocibas salidzinajuma ar materialo sastavu ietver gan
zemakas prasibas amatpersonu zinasanam un prasmém risinat sarezgitas pieradisanas
problémas [35], gan atraku un vienkarsaku lémuma pienemsanas procesu, gan mazaku
resursu patérinu, kas kopuma nodrosina lielaku administrativa aparata efektivitati.

Lai prevencija butu efektiva, no parkapuma izdarisanas lidz soda izpildei japaiet
iespéjami Isakam laikposmam. Turklat nedrikst launpratigi vilcinaties ar lémumu pie-
nemsanu administrativo parkapumu lietas (sk. Augstakas tiesas Senata Administrativo
lietu departamenta 2009. gada 2. marta sprieduma lieta Nr. SKA-006/2009 10.—14. punktu
[5] un 2009. gada 12. augusta sprieduma lieta Nr. 238/2009 9. punktu [7]).

Formala sastava piemérosana ir értaka ari tadél, ka tam atbilstigajos parkapumos
paredzétais var but izdarits tikai ar nodomu, turklat tadu, kas vérsts tiesi uz konkréta
administrativa parkapuma izdarisanu. Administrativa parkapuma mérkis saja konteksta,
lidzigi ka noziedziga nodarijuma mérkis, jauztver ka nodarijuma subjektiva aspekta papil-
dfunkcija (ipasi psihologijas un kriminologijas skatijuma) [9; 10; 29; 34].

Formala sastava gadijuma personu soda tiesi par izdarito darbibu vai bezdarbibu,
bet noteikto seku iestasanas netiek prasita (tiek uzskatits, ka parkapéjs izdarijis to, ko ir
vélgjies, tatad sastavs ir pabeigts bez sabiedribai bistama kaitéjuma). Savukart nodarijumi
ar materialo sastavu tiek pabeigti bridi, kad iestajas sabiedriski bistamas sekas.

So apsvérumu dél japiekrit viedoklim, ka nozares likumos nevajadzétu ietvert
materialo sastavu, bet administrativo parkapumu sastavam jabuat formalam. Tomér te ir
japievers uzmaniba dazam niansém.
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Vainas un seku probléma administrativo
parkapumu materialaja sastava

Gan Latvijas, gan vairaku citu postpadomju valstu tiesibas ir nostiprinajusies atzina,
ka iedaljjums formalaja un materialaja sastava primari ir atkarigs no tiesibparkapuma
sastava apraksta likuma (respektivi, vai likumdevéjs ipasi uzsver sekas ka sastava pazimi).
Konceptualaja griezuma — jebkurs parkapums izraisa sekas (vismaz sabiedriskas kartibas
aizsardzibas konteksta), un $aja zina jebkurs sastavs var tikt traktéts ka materialais. Pat
atsaucoties uz Latvija ierasto traktéjumu (formalo sastavu nosaka likumdevéjs, atbil-
dibu par parkapumu saistot nevis ar seku iestasanos, bet ar ricibas faktu), batu parlieku
dogmatiski uzskatit, ka materialais sastavs ir tads vienigi tapéc, ka likumdevéjs likuma
norma tiesi pieprasa seku parbaudi.

Nav saubu, ka Administrativas atbildibas visparigos noteikumus, administrativa
parkapuma jédzienu, administrativo sodu veidus un to piemérosanas noteikumus, kom-
petentas iestades un amatpersonas, administrativa parkapuma procesa norisi iestadé
un tiesa, administrativo sodu izpildi, ka ari starptautisko sadarbibu administrativo par-
kapumu procesa nosaka Administrativas atbildibas likums, tomér postmodernisma
[20] tiesibu doktrina (juridiska pozitivisma un dabisko tiesibu pretmeta konteksta)
lauj izvirzit pienémumu, ka parkapumu iedalijums formalaja un materialaja sastava
ir atkarigs no katra konkréta nodarijuma bitibas, nevis no kanoniski uzspiestas un
pozitivizétas klisejas.

Iedalijums formalaja un materialaja sastava tiesibu filozofiskaja skatijjuma ir atka-
rigs nevis no seku parbaudes nepieciesamibas, bet gan no seku buatiskuma. Nedz seku
batiskums, nedz personas ricibas bistamiba nav atkariga no likumdevéja, jo parkapuma
kaitiguma pakapi nenosaka likumdevéjs [27], bet ta atbilst pasai lietas batibai konkrétos
sabiedriskajos apstaklos. Likumdevéjs tikai fiksé un noformé (pozitivizé) minéto kaité-
juma izpratni normativaja akta, sada veida likums ierobezo pasa likuma varu [11].

Ja akceptétu tézi, ka vieniga un taisniga noziedzigo nodarijumu méraukla ir kaité-
jums [13], tad $ada pati méraukla batu lietojama, norobeZojot noziedzigo nodarijumu un
administrativo parkapumu. Gadijuma, ja subjekta ricibas sekas ir ipasi kaitigas, likum-
devéjam tas vajadzétu vértét nevis administrativas atbildibas sastava, bet kriminaliza-
cijas plaksne.

Materialie sastavi, kas bija ieklauti LAPK, tika paredzéti administrativai sodisanai
tikai un vienigi seku dél. Turklat $o seku kaitigumu likumdevéjs nebija uzskatijis par tik
butisku, lai $os tiesibu parkapumus kriminalizétu. Ja LAPK paslaik ieklautajos mate-
rialajos sastavos likumdevéjs vairs neietvers kaitigas sekas, tad Sie parkapumi nebits tik
kaitigi, lai klatu par administrativi sodamiem. Si téze ir jassaméro ar Administrativas
atbildibas likuma paredzétajiem administrativa soda veidiem — bridinajumu, naudas sodu,
tiesibu atnemsanu un tiesibu izmanto$anas aizliegumu, turklat respektéjot ari faktu, ka
bridinajums un naudas sods ir pamatsodi, bet tiesibu atnemsana un tiesibu izmanto$anas
aizliegums ir papildsodi. [1; 2]
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Administrativas atbildibas likuma 29. panta ir noteikts, ka persona netiek uzska-
tita par vainigu administrativa parkapuma izdarisana, kameér tas vaina nav pieradita.
Vienlaikus Administrativas atbildibas likuma pasreizéja redakcija nav ietverts jautajums
par vainas formam un nav paskaidrots, kas ir nodoms vai neuzmaniba administrativo
parkapumu konteksta.

Soda piemérosanas visparigie noteikumi ir reglamentéti Administrativas atbildibas
likuma 19. panta pirmaja un otraja dala, paredzot, ka sodu par administrativo parkapumu
piemeéro ietvaros, kuri noteikti likuma vai pasvaldibu saistosajos noteikumos, kuros pare-
dzéta atbildiba par izdarito parkapumu. Savukart nosakot administrativa soda veidu un
meéru, nem véra izdarita parkapuma raksturu, pie atbildibas saucamas personas personibu
(juridiskai personai — reputaciju), mantisko stavokli, parkapuma izdarisanas apstaklus,
atbildibu mikstino$us un pastiprino$us apstaklus.

Pretéji likumdevéja iecerei (galvenokart lingvistiska pragmatisma skatijuma) [26]
pieskirt vainas formas analizei mazaku uzmanibu, vainas pieradi$anas pienakums izriet
no tiesibu doktrinas. Savukart pieradit vainu, nepieradot vainas formu — nodomu vai
neuzmanibu —, nav iespéjams.

Par $o problému civiltiesibas profesors Konstantins Cakste ir rakstijis: “[..] lai batu
pamats uzlikt atbildibu, ir nepiecie$ams, lai persona apzinigi vai aiz neuzmanibas batu
parkapusi likuma normu. Citadi visi jau ieprieks batu soditi ar atbildibu, ka tas, kas censas
un apzinigi pilda likuma normas, ka ari tas, kas vinas neievéro” [16]. Turklat atbilstosi
Latvijas Republikas Satversmes 92. panta nostiprinatajai nevainiguma prezumpcijai
ir japierada personas vaina parkapuma izdari$ana, nevis nevainigums. Proti, nevaini-
gums tiek prezumeéts, ja nav pieradijumu par pretéjo (sk., pieméram, Latvijas Republikas
Augstakas tiesas Senata Administrativo lietu departamenta 2009. gada 3. marta sprie-
dumu lieta Nr. P129058107 SKA-48/2009 [6]).

Administrativo sodu segmenta vaina bis japierada ari formalajam sastavam, tacu
vaina bas saistita ar subjekta ricibas momentu (faktu), nevis ar subjekta ricibas sekam.
Nav $aubu, ka formala sastava gadijuma vainas pamatformu veido tie$s nodoms, un tas
daléji atvieglo administrativas sodiSanas procesu.

Bis japievérs uzmaniba ari tam, ka nodoms nav iespéjams bez motiva [28], res-
pektivi, ari formala sastava gadijuma bus jaanalizé, kadél subjekta riciba ir bijusi tiesi
$ada. Sianalize ir vajadziga ari tadél, lai pirms personas sauksanas pie administrativas
atbildibas parliecinatos, vai normativajos aktos péc konkréta parkapuma rakstura nav
paredzéta kriminalatbildiba. Par vienu un to pasu nodarijumu vienu un to pasu personu
nav iespéjams saukt gan pie administrativas atbildibas, gan pie kriminalatbildibas, jo uz
$o situaciju attiecas divkarsas sodisanas aizliegums jeb ne bis in idem.

Administrativas atbildibas likuma 5. panta tres$aja dala ir noteikts, ka administra-
tiva atbildiba par likuma vai pasvaldibu saistosajos noteikumos paredzétajiem parkapu-
miem iestajas, ja par Siem parkapumiem nav paredzéta kriminalatbildiba. Tiesi vértéjot
nodarijuma subjektivo pusi, bus pilnigi un vispusigi izvértéts likuma samérigums ar
izdarita parkapuma sekam, sabiedrisko bistamibu un izdarita parkapuma atbilstibu
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Kriminallikumam, tiks ievérots samériguma princips un sasniegts soda mérkis — ne
tikai sodit vainigo personu par nodarijumu, bet ari panakt, lai vainiga persona un
citas personas pilditu likumus un atturétos no noziedzigu nodarijumu izdarisanas —
jo vainiga persona, kura par izdarito nav sanémusi atbilstosu sodu, rada iespaidu, ka
iespéjams izvairities no objektiva un taisniga soda (sk. Latvijas Republikas Augstakas
tiesas Senata Administrativo lietu departamenta 2005. gada 3. maija spriedumu lieta
Nr. SKA-106 [3]).

lespejamie risinajumi

Jebkuru likumu ietekmeé tiesibu politika [32], tapéc juridiskas filozofijas funda-
mentalas debates péc butibas ir politiskas, nevis konceptualas [31]. Kada veida sasniegt
horizontalo vienlidzibu privatpersonu vida [21], ka atrisinat tiesibu un praktiska prata
korelacijas problému [14], — tas paliek sabiedribas zina.

Musdienu administrativajai justicijai vajadzétu atteikties no arkartigi detalizéta
reguléjuma [22], parmeérigas kontroles un represivas sodisanas. Administrativas atbildibas
pamatmerkis ir adekvati rezultati visparéja prevencija un individualaja prevencija, tapéc
gadijumos, kuros iespéjama lietderiga alternativa, administrativos sodus nevajadzétu
piemérot. Pirms noteikt administrativo atbildibu par kadu parkapumu, vajadzétu izana-
lizét, vai izvélétais risinajums ir pamatots, argumentéts [25; 33] un pardomats nevélamas
ricibas novérsanas konteksta.

Katra konkréta parkapuma sastava ieklausana nozares normativaja akta ir pielau-
jama tikai tad, ja subjekta nodarijums obligati japasludina par parkapumu, nemot véra
administrativizacijas pamatojumu (sabiedriskas bistamibas pakapi) un minéta pamato-
juma atbilstibu administrativizacijas principiem (administrativo sodu sistémas koncep-
cijai). Vienlaikus jaatceras, ka sabiedriska bistamiba ir parkapuma objektiva pazime, kura
vien ar to, ka riciba nodara kadu kaitéjumu objektam. Svarigi, lai sis kaitéjuma limenis
butu tik batisks, ka par to vajadzétu administrativi sodit.

Veicot spéka eso$o sastavu revidésanu, janem veéra katra sastava aktualitate un
lietderiba. Nozares aktos ir japarnem tikai tadi sastavi, kuros valstij un sabiedribai [12]
vélama individa riciba ir konstruéta [15] skaidri un neparprotami.

Secinajumi

1. Administrativas sodisanas reforma ir batisks solis virziba uz lidzdalibu demo-
kratijas attistiba un stiprinagana. Sa mérka sasnieganai javeic riipiga inven-
tarizacija nozares likumos, parnemot un ietverot tajos administrativi sodamo
parkapumu sastavus.

2. Administrativo parkapumu sastavam vajadzétu but formalajam. Vienlaikus nav
iespéjama automatiska pasreizéjo materialo sastavu transformésana formalajos
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sastavos. Ja Latvijas administrativo parkapumu kodeksa ieklauto materialo
sastavu sekas likumdevéjs vairs neplano uzsvért ka sastava pazimi, tad $ie sastavi
nozares likumos nav japarnem.

3. Gadijuma, ja nozares normativajos aktos tomér tiks parnemti Sobrid spéka
eso$ie materialie sastavi, praksé neizdosies realizét planoto atteik$sanos no
vainas ka administrativas atbildibas prieksnoteikuma, aizstajot to ar vainoja-
mibas konceptu.

Problem of Materially Defined Violation
in Context of Administrative Sanctions

Abstract

The article aims to discuss problems of materially defined violation in the context
of administrative sanctions. The task of administrative violations legislation is to protect
public order, property, socio-economic, political and personal rights and freedoms of
citizens, to prevent right violations, to educate citizens in a spirit of precise and strict
observance of laws, to inculcate a full of respect attitude in them towards the rights
of other citizens, honour and self-esteem towards the provisions of social life, upright
attitude towards the duties thereof and liability to the public. For the implementation
of this task, administrative violation shall be acknowledged as an unlawful, blameable
(committed with intent or through negligence) action or inaction and regarding which
administrative liability is specified in the Law. The article analyses not only the legal
aspect of the materially defined violation, but also the essence of the term “formally
defined violation”. This article outlines the problems related to administrative sanctions
and it analyses the attempts of the legislator to improve laws and regulations in the field
of administrative justice.

Keywords: materially defined violation, administrative sanctions, administra-
tive justice.
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Abstract

In connection with the 100" anniversary of the Republic of Estonia, it is proper
and pertinent to compose synopsis of infractions of law (criminal activity) committed in
those years. Since 2003, the rather complicated but most rewarding work has been the
responsibility of Ministry of Justice, which also releases publications on criminal activity.!

Keywords: criminal actions, Estonia, intentional homicides, first degree murders,
voluntary manslaughters, money laundering.

General notes

Society or “civil society”, the phrase enamoured by Hegel, as well as the state have
a fixed organisational structure set forth by universal juridical laws. Nevertheless, in every
state those operate differently impressed by unique nationalist specificity and historical
experience indigenous and sui generis to every person. One cannot but remember that
every historical epoch is the follow-up of temporal precedent, even if the subsequent
epoch appears being exceedingly negative regarding previous temporal periods. Thence
the present infractions of law (criminal activity) are nolens volens related to bygone
infractions of law (criminal activity).

Property relations applied in the process of social production of people underlie
the power relation, and their change triggers adoption of new juridical laws, their
amendment and complementation, which in its turn impinges on criminal statistics,

! Criminal policy surveys “Criminal activity in Estonia in 2018”, Tallinn, 2018.
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i. e. structure, dynamics and level of criminal activity. Therefore, crimes attacking people’s
life, health and property, as a form of activity spearheaded against juridical laws, reflect
the time of their perpetration and foundations of social production and exchange, as well
as living conditions of members of society.

None of the statistics is “quite” right. It is perhaps through statistics, which is essen-
tially by and large evidentiary that the famed A. Einstein arrived at his probability theory.

This short article by the subscriber has attempted to convey only the most impor-
tant. Statistics of 1919-1938 has been especially “smoothed out”, particularly regarding
infractions of law or misdemeanours, in order to render them more or less comparable
both within their corpus and with numerical data of other contrasted years.

The Penal Law of 1935 just partially rectified such an error. The reasons for the cre-
ated “confusion” are difficult to trace and might be the cause of political interference.

Whereas one cannot but mention that the lawyer as a member of society, as a con-
temporary of the historical epoch, possessing certain philosophical, economical, political
and other views must first be honest to himself or herself and to science.

Criminal activity

The overview on change in number of criminal actions registered in Estonian law
enforcement agencies in 1919-2018 (data on time interval 1939-1944 are missing) is
provided in Figure 1 (the lower line for 1919-1938 excludes violations of administrative
regulations), with criminal activity curve showing in the first place criminal actions com-
mitted by employees and unemployed (usually average and poorer layers of population).
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Figure 1. Criminal actions registered in Estonian law enforcement agencies in 1919-20182

2 All figures have been drawn by Galina Bibikova.
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On the contrary, criminal actions (professional and white-collar criminal actions)
of employers, civil servants and municipal officers (usually wealthier layers of population)
are not reflected in criminal statistics.

Analysis of criminal actions registered in law enforcement agencies reveals that
the level of criminal activity in “canonical” Soviet period, i.e. in years 1950—-1980 was
eight times lower than in years 1919-1938 and in Estonia’s regained independence period
(1992-2000) and nine times lower than in the incipient years of this century. It may be
more appropriate to say that in the mentioned years in was less by orders of magnitude.
The largest ever number of criminal actions in Estonia was registered in 2001 — 58,497
criminal actions (see Figure 2).

That difference cannot be explained by possible transmogrification of criminal
activity registered in the Soviet period militia (that is the pestilent inherent in all coun-
tries), because at the time a relatively small income discrepancy was dealt with due to
levelling-off policy and society almost lacking unemployment. Evidently work of militia
was not worse either than that of the regained independence period police; conducive
to discovery of criminal actions (presently police clear-up rate) was also openness of
the totalitarian society before the state.

Nevertheless, in Soviet period criminal activity grew. Since it no longer befitted
the dominant ideology, under which the development of socialism was supposed to
decrease the level of criminal activity, the data on criminal activity were stamped secret.
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Figure 2. Clearing of crime (a charge being laid) in law enforcement agencies in 1920-2018
(police clear-up rate)
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The author of this article was among the first innovative lawyers in the world in
1991 contrasting criminal activity of various countries, the most heinous of crimes, i.e.
crime located at the apex of the “pyramid” of criminal activity — intentional homicide,
and with its help compared criminal activity of 95 states of the world (with some states
disclosing the data on their criminal activity), as well as criminal activity of continents
and different regions. Such a method can also be applied based on historical aspect
(see Figures 1 and 3), which would allow noticing that in the “canonical” Soviet period
intentional homicides were relatively rare.?

Spectacular rise of the number of intentional homicides was evidenced in Estonia
in the so-called transitional period (1990-1998). For example, in 1992 there was regis-
tered a record number of intentional homicides and attempted murders — 239. It was the
flourish of the so-called rapacious capitalism, with one enriching through crime (creating
the class of owners, i.e. capitalists), while juridical laws often “fell silent” as in wartime in
ancient Rome. In recent years, the number of intentional homicides, first degree murders
and voluntary manslaughters has noticeably decreased; however, the number of personal
criminal actions has soared.
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Figure 3. Intentional homicides (first degree murders, voluntary manslaughters) and attempt
murders registered in Estonian law enforcement agencies in 1919-2018

Estonia’s regained independence has brought about a lot of problems, besides
home rule and freedom: economic hardship, property stratification of population and
unemployment. Provided background allowed the flourishing of criminal activity, with
the state power struggling to provide security to citizens fearful of being burgled. Since
2003, the number of criminal actions has shrunk, but in 2018 it happened mainly on
account of property crime — 28 %. Criminal activity is essentially an activity targeted at
property in violation of juridical laws, with personal thefts (e.g. smash-and-grab raids)

3 Ando Leps. Kuritegevus Eestis. Tartu: Tartu Ulikool, Eesti Akadeemiline Oigusteaduse Selts, 1991.
(Criminal Activity in Estonia. Tartu: University of Tartu, Estonian Academic Law Society, 1991.)
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presenting the largest share. Because theft at 200 euros (20 minimum daily rates) is
no longer a criminal action but a mere misdemeanour, criminal activity will naturally
drop, since the predominant share of registered criminal actions is constituted by thefts.

Inmates

In the Soviet period, the number of inmates was much higher than in other periods
(see Figure 4), caused by rather long incarceration terms and understanding that in cor-
rectional facilities inmates are “reformed” or re-educate themselves. Between 1921-1935,
inmates averaged 3270, between 1966-1991 — 4800, in the years 1992-2007 they were
2810 individuals, in 2008—2012 — 3480 individuals and in 2013-2017 — 2925 individuals.
It must be admitted that only Figure 3 presents numerical data on 10 thousand inmates,
which illustrates unidirectional movement of the number of inmates and population
towards decrease. Internationally the inmate ratio per 100 thousand residents is used;
the average ratio in Estonia has been: in the years 1921-1935 — 276 individuals, in
1966-1991 — 323 individuals, in 1992-2007 — 213 individuals, in 2000-2008 — 323 indi-
viduals and in 2012-2018 — 230 individuals. Therefore, as per 100 thousand residents
the inmate ratio has significantly decreased in recent years.

In Estonian prisons (penitentiaries) and houses of detention (jails) there were, by
the end of 2018, 2584 detainees, of whom 2040 were convicted in courts, 530 in custody
and 14 apprehended for misdemeanour and were placed under arrest.

In 2016, in the European Union Member states there were as per 100 thousand
residents on average 124 inmates, in Estonia that number was 191, in Latvia — 224, in
Lithuania — 254, in Russia — 416, but in Finland — 57, in Sweden — 58 and in Norway — 73.
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Figure 4. Number of persons convicted by courts in Estonian prisons and their ratio as per
10 000 residents in 1921-2018
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At the end of 2018, there were 14 minors in prison, of whom 10 convicted and 4 in
custody. The number of minor inmates staying in prison has decreased, i.e. by the end
of 2018 minor inmates were halved compared to two years previously. There were no
14-year-olds in prison, there were two 15-year-olds, five 16-year-olds and seven 17-year-
olds. Majority of minors land in prison for property crime.

By the end of 2018, there were 2461 male (95 %) and 123 female (5 %) inmates;
the number of Estonian citizens 1662 (64 %), Russian citizens — 177 (7 %), persons of
undefined citizenship — 677 (26 %).

Throughout the year the distribution of inmates did not change significantly as per
citizenship. Prisons held citizens from other countries: Latvia (24), Lithuania (9), Ukraine
(7), Finland (4), Serbia (3); as well as citizens (one from every state) of Afghanistan,
Azerbaijan, Georgia, Netherlands, Kazakhstan, Moldova, Poland, Portugal, Great Britain,
Syria, Tunis, Uzbekistan, Belarus.

The share of Estonian speaking inmates has remained at the same level as compared
to the earlier: in 2018 — 1031 (40 %) — and in 2017 — 1037 (41 %). At the end of 2018, the
share of Russian speaking inmates was 1353 (52 %).

At the end of 2018, Estonian prisons hosted 42 persons sentenced for life (2 %), 3 %
of inmates had to serve over 15 years, 8 % had been incarcerated for 10-15 years, 24 %
of inmates were incarcerated for 5-10 years, 52 % of inmates were imprisoned for only
1-5 years and 11 % were jailed for a period within one year.

In 2018, 1907 persons were released from prison as convicted criminals. In con-
nection with serving their time, 764 convicted criminals or 40.1 % of those released from
prison were set free. As compared to 2016 and 2017, the share of inmates set free under
criminal probation has significantly increased, either set free under suspended sentence
(560 persons or 29.4 %) or by serving partially the sentenced incarceration i.e. by the so-
called shock incarceration (387 persons or 20.3 %).

Summary

The past. Estonian Law enforcement agencies registered the smallest number
of criminal actions in the “canonical” Soviet period. That fact is corroborated by low
numbers of intentional homicides and attempted murders (presented in Figure 2). Most
importantly that period is characterised by low degree of property stratification and
practically non-existent unemployment, resulting in better relations between individuals
as compared with the situation evidenced today.

The present. The early stage of capitalist society, rapacious capitalism, naturally
brought about in Estonia a steep rise in criminal activity; however, in recent years
the tide of criminal activity has stemmed, caused mainly by decrease of property crime.
The number of personal criminal actions, however, has grown, while the number of
intentional homicides, first degree murders and voluntary manslaughters has dropped,
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although within Europe the level of Estonian, Latvian and Lithuanian intentional
homicide and first degree murders per 100 thousand residents for 2016 were very high
(Russia — 10.8; Lithuania — 5.3; Latvia — 3.4; Estonia — 3.2; Finland — 1.4; Sweden — 1.1;
Norway — 0.5), wherefore the levels of criminal activity of those states per 100 thou-
sand residents in 2014: Estonia — 287; Lithuania — 283 and Latvia — 239 seem to be
too modest. Meanwhile, in countries of high living standard such as Finland, Sweden,
Norway, the level of criminal activity is significantly higher than in Estonia.

Special concerns in Estonia are: 1) rampant use of narcotics, first putting our youth
in peril and then endangering the existence of the whole nation; 2) number of corrupt
criminal activity in 2018 increased by 23 % compared to 2017; 3) money laundering;
4) family violence was registered in 2018 by 37 % more compared to 2017; 5) traffic
safety generally and especially traffic criminal actions, often perpetrated by inebriated
and intoxicated drivers of motor vehicles. In 2017, it proved that Estonian banks were
the “thoroughfare” of dirty money — 1.6 billion $US, e.g. through Danske Bank’s Estonian
branch — 1.8 billion and through Versobank — 205 million, through Eesti Krediidipank —
121 million, through SEB Pank — 32 million, of unknown origin — 37 million dollars
(Postimees 20.03.2017). But these sums of money are not accurate.

The future. Globalisation, controversial understanding of democracy, instability
of world economy, uncontrollable population growth in the world and terrorism present
a particular “appeal” to a number of great powers evidently to divert attention from topical
social sore points, consequently also from causes of criminal activity, such as problems
related to the rich and the poor and unemployment, which will evidently be related to
further “developments” in criminal activity in Estonia.

Noziedziba Igaunija valsts rapju loka
tas simtgade

Kopsavilkums

Svinot Igaunijas valsts simtgadi, nozimiga ir ari $1 laika perioda likumparkapumu
(noziedzibas) analize. Neviena statiska nav pilnigi preciza, tomér ta dod iespéju atspogulot
pasu batiskako. Noziedzibas statisku valsti ietekmé normativas regulacijas izmainas.
Igaunijas statistika laika perioda no 1900. lidz 2018. gadam ir t.s. “baltie plankumi”
(pieméram, par 1939.—1944. gadu). Statistikas analize parada, ka padomju laika perioda
(1950.—-1980. gada) noziedziba bija vairakas reizes zemaka neka 1919.-1938. gada un péc
Igaunijas valstiskas neatkaribas atjaunosanas. Slepkavibu analize rada, ka tas visvairak
tika registrétas 1990.—1998. gada. leslodzito skaits padomju laika perioda bija augsts,
bet neatkaribas gados tas pakapeniski samazinas. Bet mainas noziegumu struktura.
Igaunijas noziedzibas struktara pédéjos gados vairak tiek registréti noziegumi, kas ir
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saistiti ar narkotiskam vielam, korupciju, vardarbibu gimené un ar celu satiksmes nega-
dijumiem. Globalizacija, apstridama demokratijas izpratne, nestabila pasaules ekono-
mika, nekontroléjamais pasaules iedzivotaju pieaugums un terorisms, ipasas “patikas”
izradisana noteiktam valdosajam varam — tas viss novirza uzmanibu no patiesam sociala
rakstura problémam un no tam izrietos$am turpmak iespéjamam kriminala rakstura
darbibam Igaunija.

Atslégvardi: Igaunija, noziedzibas statistika, noziedzibas analize, tisas slepkavibas,
korupcija, nelegali iegiitas naudas atmazgasana, vardarbiba gimené, celu satiksmes
negadijumi.
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Kopsavilkums

Raksta aplikoti bérna parstavibas problémjautajumi. Ta ka bérnam trakst ricib-
spéjas, vienmér ir nepiecieS$ama persona, kas var bérnu parstavéet — vecaks, aizbildnis vai
pilnvarota persona. Sava bérna dabiskie aizbildni, kuri bérnu parstav bez ipasa pilnva-
rojuma, ir bérna vecaki. Miasdienas biezi ir gadijumi, kad zinamu laiku bérns neatrodas
kopa ar vecakiem (ta iemesli var but vecaku vai bérna celojums, vecaku komandéjums
u. c.), tadeé] vecaki faktiski nevar realizét savus pienakumus — bérna parstavésana. Raksta
ipasa vériba veltita kartibas, kada bérns skérso Latvijas Republikas robezu, analizei, uzma-
nibu pievér$ot bérna parstavibas aspektiem un prettiesiskas bérna izve$anas no valsts
novérsanai robezas skérsosanas procediru konteksta.

Veicot tiesiska reguléjuma analizi, tika konstatéts, ka atseviskos gadijumos bérnam
netiek nodrosinata parstaviba. Tas ir iespéjams gan gadijuma, kad bérna vecaki bez atbils-
to$a pilnvarojuma bérnu Latvija ir nodevusi citas personas ikdienas aprapé, gan gadi-
jumos, kad bérns skérso valsts robezu viens vai pilnvarotas personas pavadiba, bet pilnvara
nav pieskirtas tiesibas bérnu parstavét. Sada situacija tiek parkaptas bérna tiesibas un
tiek radita labvéliga augsne prettiesiskai bérna izve$anai no valsts, launpratigi izmantojot
tiesiska reguléjuma nepilnibas. Pétijuma mérkis ir identificét problémjautajumus un
sniegt priekslikumus tiesiska reguléjuma pilnveidosanai bérna parstavibas jautajumos,
lai novérstu iespéju bérnus prettiesiski izvest no valsts.

Raksts veidots divas dalas. Pirmaja dala aplukoti bérna parstavibas jautajumi, savu-
kart otraja dala analizéta prettiesiskas bérna izve$anas problematika bérna parstavibas
nepienacigas nodrosinasanas dél.

Atslégvardi: bérna parstaviba, dokumenti bérna izcelosanai, prettiesiska bérna
izve$ana, bérna nolaupisana.
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levads

Apgalvojums, ka bérns ir ipass tiesibu subjekts, kuram gan nacionalos, gan starp-
tautiskos tiesibu aktos noteikta ipasa aizsardziba, vairs neprasa pieradijumus. Ne tikai
tiesiskais reguléjums, bet ari tiesibu zinatnieki norada, ka globalizacijas apstaklos nodro-
$inat bérnu tiesibas ir stratégiski svarigi [24; 25].

Par bérnu uzskatama persona lidz astonpadsmit gadu vecumam, iznemot tas per-
sonas, kuras saskana ar likumu izsludinatas par pilngadigam vai stajusas lauliba pirms
18 gadu vecuma sasniegSanas. Tas noteikts Bérnu tiesibu aizsardzibas likuma 3. panta
pirmaja dala [3].

Viens no Ipasas aizsardzibas mehanismiem ir aizliegums bérnu atstat bez uzrau-
dzibas, kas transforméjas plasaka prasiba — prasiba péc bérna vecaka piekrisanas vai
pilnvaras, ja bérns skérso Latvijas Republikas robezu. Likuma noteikta prasiba bérnu
neatstat bez uzraudzibas nozimé, ka jabut personai, kam ir tiesibas bérnu parstavet. Si
prasiba jaanalizé no diviem aspektiem — gadijuma, ja bérns atrodas Latvijas Republika,
un gadijuma, ja bérns skérso valsts robezu. Uzraudziba no stingrakas uz vajaku transfor-
méjas, bérnam pieaugot, tapéc kartiba, kada bérns skérso valsts robezu, ir atskiriga. Lai
nodros$inatu bérna tiesibas, ir butiski noskaidrot, ka tiek realizéta bérna parstaviba, ja
robezu bérns ir $kérsojis viens vai personas, kas nav vina vecaks, pavadiba. Sis jautajums
ir ciesi saistits ar bérna prettiesisku izvesanu no valsts, izmantojot tiesiska reguléjuma
nepilnibas.

Raksta mérkis ir, izanalizéjot tiesisko reguléjumu, kura noteikta kartiba, kada bérns
skérso Latvijas Republikas robezu, konstatét problémjautajumus saistiba ar bérna tie-
sibu parstavibas nodrosinasanu valsts robezas $kérso$anas procediras, ka ari atrodoties
arzemeés, lai pilnveidotu bérna tiesibu aizsardzibu un novérstu iespéju bérnu prettie-
siski izvest.

Materials un metodes

Pétijjuma izmantotas visparzinatniskas pétniecibas metodes un tiesibu normu
interpretacijas metodes — gramatiska, vésturiska, teleologiska un sistémiska. Tas balstits
uz tiesibu aktu, tiesu prakses un zinatniskas literatiiras izpétes.

Bérna tiesibu un interesu parstaviba
Latvija un skersojot valsts robezu

Uzraudzibas faktiskas izpausmes bus atskirigas, pieméram, divus gadus vecam
bérnam un 16 gadus vecam bérnam. Saskana ar Bérnu tiesibu aizsardzibas likuma
24. panta sesto dalu [3] vecakiem vai personai, kuras aprapé bérns nodots, ir piena-
kums neatstat bérnu lidz septinu gadu vecumam bez pieauguso vai personu, ne jaunaku
par 13 gadiem, klatbatnes. Tatad likumdevéjs expresis verbis ir noteicis, ka bérns lidz
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septinu gadu vecumam fiziski nedrikst bat viens. Gramatiski tulkojot tiesibu normu,
jasecina, ka péc septinu gadu vecuma bérns var palikt bez uzraudzibas. Tomér, analizéjot
bérna tiesibas kopsakara ar vecaku pienakumiem, jasecina, ka minétais apgalvojums nav
viennozimigs. Proti, jebkura gadijuma par bérnu, ta drosibu, bérna tiesibu ievérosanu
visplasakaja izpratné atbildigi ir vecaki. Tas izriet gan no Civillikuma 177. panta [4],
kura noteikts, ka lidz pilngadibas sasnieg$anai bérns ir vecaku aizgadiba, gan no Bérnu
tiesibu aizsardzibas likuma 24. panta pirmas dalas [3], kura, precizéjot vecaku aizgadibas
saturu, noteikts, ka atbilstosi Civillikuma noteikumiem vecaku pienakums ir rapéties par
bérnu un vina mantu un parstavét bérnu vina personiskajas un mantiskajas attiecibas.
Turklat, ka minéts Civillikuma 1408. panta pirmaja dala [5], janem véra, ka bérnam trtkst
ricibspéjas un ka §i iemesla dél vins nevar pilna apméra realizét savas tiesibas. Jasecina,
ka bérna iespéjas parstaveét sevi ir ierobezotas, tapéc vecakiem bez seviska pilnvarojuma
uz likuma pamata ka dabiskajiem aizbildniem ir tiesibas parstavét bérnu.

Dazadu iemeslu dé] biezi ir situacijas, kad bérns neatrodas kopa ar vecaku/veca-
kiem. Pieméram, bérns ir devies celojuma, atrodas laukos pie vecmaminas, piedalas
sacensibas vai uzstajas koncerta. Jauzsver, ka bérns var atrasties $kirti no vecakiem gan
Latvija, gan arpus tas.

Kas tados gadijumos parstav bérna intereses un aizsarga vina tiesibas?

Ja bérns ir skirts no vecakiem, bet atrodas Latvija, tad tiesiskais reguléjums nepa-
redz Ipasas prasibas pilnvarotajai personai, kuras aprapé bérns nodots un pie kuras
bérns atrodas. Bérna vecaku izsniegta rakstveida pilnvara nav obligata. Vieniga prasiba
ir iepriek§minétais universalais nosacijums, ka bérns lidz septinu gadu vecumam fiziski
nevar atrasties viens. Tomér jauzsver, ka $is reguléjums attiecas tikai uz ikvienas personas,
kurai bérns uzticéts, pienakumu nodrosinat bérna fizisku uzraudzibu. Personai, kurai
nodots bérns, neatkarigi no ta, vai $i persona ir vai nav bérna radinieks, nav bérna par-
stavibas tiesibu. Tatad gadijumos, kad bérns atrodas, pieméram, pie vecmaminas, bérna
vecaki saglaba savas tiesibas un pienakumus pilna apmeéra. Tie nepariet uz personu, kurai
bérns tobrid tiek uzticéts. Sados gadijumos ir jaatskir faktiska un tiesiska atbildiba par
bérnu. Ikdienas aizgadiba, kura ietilpst ripes par bérna fizisko un emocionalo drosibu,
édienu, pajumti u. tml,, ir personai, kurai bérns nodots, bet tiesiski atbildigi par bérnu
ir vina vecaki. Ari kontrole un atbildiba par to personu, kurai vecaki bérnu ir uzticéjusi,
ir pasu vecaku atbildibas lauks. Vecakiem ir rapigi jaizvérté personas, kurai bérns tiek
uzticéts, spéjas rapéties par bérnu.

Atseviska uzmaniba javelta gadjjumiem, kad nepieciesama bérna parstaviba attie-
cibas ar treSajam personam, pieméram, arstniecibas personam. Saskana ar Pacientu
tiesibu likuma 13. panta pirmo dalu nepilngadiga pacienta (lidz 14 gadu vecumam)
arstnieciba pielaujama, ja vina likumiskais parstavis par to ir informéts un devis savu
piekrisanu [14]. Ari zinatniskaja literatiira ir noradits uz pilnvarojuma sniegt arstésanas
atlauju batisko nozimi, jo tajos gadijumos, kad pacients veselibas stavokla vai vecuma
dél nespéj pienemt lémumu par arstniecibu, $is pacienta ekskluzivas tiesibas izlemt par
savu veselibu un dzivibu tiek nodotas tresajam personam [23, 452].
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Savukart no Pacientu tiesibu likuma 13. panta tresaja dala minéta izriet, ka liku-
miska parstavja piekrisana ir nepieciesama ari gadijumos, kad nepilngadigs pacients, kas
sasniedzis 14 gadu vecumu, atsakas dot savu piekrisanu arstniecibai, bet arstniecibas per-
sona uzskata, ka arstnieciba ir pacienta interesés. Nododot bérnu citas personas aprapé,
bérns var nesanemt nepieciesamo arstniecibu.

Secinams, ka bérna nodosana citas personas aprapé, neizsniedzot $ai personai
pilnvaru, var batiski ietekmét bérna tiesibas. Savukart tas var tikt traktéts ka bérna
tiesibu parkapums. Sada nostaja ir atspogulota ari tiesu praksé. Autores pievienojas
Administrativas rajona tiesas apsvérumiem lieta Nr. A420436613 par to, ka bérna visla-
bakajas interesés ir, lai vins nepaliktu bez personas, kas isteno ta aizgadibu un pilnveértigi
var vinu parstavet jebkura dzives situacija. Tiesa ir atzinusi, ka nav batiski, ka bérnam
nav ticis nodarits kaitéjums. Jau tas vien, ka nav personas, kurai atbilsto$i dotas tiesibas
bérnu parstavét, rada bérnam bistamus apstaklus [25].

Kaut gan tiesibu aktos nav konkréti noteikta prasiba, nododot citas personas apripé
bérnu, izsniegt $ai personai pilnvaru bérna intere$u parstavibai, tas, ka nepieciesama
pilnvara, secinams no Bérnu tiesibu aizsardzibas likuma normam, tulkojot tas sistémiski
un kopsakara ar Civillikuma noteiktajiem vecaku pienakumiem. Saja sakara, ievérojot
praksé gatos novérojumus, ka vecaki, nododot bérnus citu personu aprupé (ipasi aprapé
uz neilgu laika posmu, pieméram, lidz ménesim), tomér salidzinosi reti izsniedz $im
personam pilnvaras, raksta autores rosina diskusiju par iespéju ar konkrétu tiesibu normu
paredzét, ka $ada pilnvara ir obligata.

Sadai prasibai jabit absolatai, jo nav pamatojuma noteikt minimalo terminu, uz
kuru bérnu var nodot citas personas aprapé bez pilnvaras. Galvenokart tas saistits ar
arstniecibas pakalpojumu sanemsanas nodrosinasanu. NepiecieS$amiba péc tiem var
rasties ari laika, kad bérns nodots citas personas aprapeé.

Citada kartiba paredzéta, ja bérns skérso Latvijas Republikas robezu. Ta noteikta
Latvijas Republikas Ministru kabineta 2010. gada 3. augusta noteikumos Nr. 721 “Kartiba,
kada bérni skérso valsts robezu” [7]. Protams, visos gadijumos bérnam ir nepieciesams
personu apliecino$s dokuments. Jauzsver, ka atkariba no bérna vecuma un ta, vai tiek
skérsota Eiropas Savienibas aréja robeza, ir paredzéti dazadi procesualie dokumenti
bérna izcelosanai no valsts. Ja bérns dodas uz valsti, kas ir Eiropas Savienibas dalibvalsts,
Sengenas liguma dalibvalsts vai uz Lielbritanijas un Ziemelirijas Apvienota Karalisti,
papildu dokumenti no bérna vecakiem (aizbildniem) nav nepieciesami.

Bérna tiesibas izcelot no valsts un doties uz valsti, kas nav Eiropas Savienibas
dalibvalsts, Sengenas liguma dalibvalsts vai Lielbritanijas un Ziemelirijas Apvienota
Karaliste, apliecina vismaz viena vecaka izdota un notariali apliecinata pilnvara vai nota-
riali apliecinata piekrisana, ka bérns, kurs sasniedzis septinu gadu vecumu, izcelo viens.
Septinu gadu vecuma robeza tiek noteikta, pamatojoties uz ieprieks minéta Bérnu tiesibu
aizsardzibas likuma 24. panta sestaja dala rakstito, proti, bérnam sasniedzot septinu
gadu vecumu, atkrit pienakums nodrosinat ta atrasanos citas personas, ne jaunakas par
13 gadiem, uzraudziba.
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Izcelojot pilnvarotas personas pavadiba, var tikt nodrosinata bérna interesu un
tiesibu parstaviba. Proti, pamatojoties uz praksé gutajiem novérojumiem, tadas tiesibas
parasti tiek paredzétas pilnvarotajam personam. Tomeér jauzsver, ka pilnvarot parstavet
bérnu ir vecaku tiesibas, nevis pienakumus. Raksta autores nevar apgalvot, ka it visas
pilnvaras, kas izsniegtas personam, kas pavada bérnu celojumos, pilnvarotajam personam
ir pieskirtas tiesibas bérna tiesibas parstavét celojuma laika.

Tadéjadi var secinat, ka spéka esosais tiesiskais reguléjums pielayj situacijas, kuras
bérnam, izcelojot arpus Latvijas Republikas robezas, netiek nodrosinata vina interesu un
tiesibu parstaviba. Turklat tas, ka ir pilnvarota persona, nenodrosina, ka tiks parstavétas
bérna tiesibas.

Esosais tiesiskais reguléjums par kartibu, kada bérni skérso Latvijas Republikas
robezu, ir vértéjams kritiski. Bérna atrasanas bez personas, kurai ir tiesibas parstavéet
bérnu, ir uzskatama par bérna tiesibu butisku parkapumu. Ka jau ieprieks tika minéts,
ir precedenti, kad bérna nodosanu citas personas apripé bez pienaciga personas piln-
varojuma tiesa atzist par pamatu vecakam atnemt aizgadibas tiesibas apriipes piena-
kumu nepildisanas dé]. Turklat, ievérojot, ka pilnvarot citu personu parstavét bérnu bez
barintiesas piekrisanas iespéjams uz laiku, kas neparsniedz tris ménesus (tas noteikts
Bérnu tiesibu aizsardzibas likuma 45'. panta pirmaja dala [3]), ir neizprotama likumde-
Véja nostaja atlaut bérnam vienam vai pilnvarotas personas, kura var bt bez tiesibam
parstavet bérnu, skérsot Latvijas Republikas valsts robezu. Tatad, esot Latvija, bérna
tiesibas un to ievérosana tiek uzraudzita un kontroléta, bet, bérnam $kérsojot robezu,
$is prasibas netiek ievérotas.

Protams, jaievéro likuma spéka esamiba telpa, t. i., Latvijas Republikas tiesibu akti
nebus spéka arpus Latvijas Republikas. Tacu bérns ari péc robezas $kérsosanas joprojam ir
Latvijas Republikas valsts piederigais, un valsts uzdevums ir maksimali nodrosinat ta tie-
sibu ievérosanu. Tiesiskaja reguléjuma batu japaredz, ka vecakiem ir obligati janodrosina
pilnvarota persona, kura buitu tiesiga bérnu parstavét arpus Latvijas Republikas robezam.
Proti, gadijumos, kad bérns izcelo pilnvarotas personas pavadiba — pilnvara obligati jabat
paredzétam pilnvarotas personas tiesibam parstavét bérna tiesibas, savukart, ja bérns ir
vecaks par septiniem gadiem un izcelo viens uz vecaka izsniegtas piekrisanas pamata,
ari tad ir jabut $1 bérna pilnvarotai personai, kura ir tiesiga bérnu parstaveét valsti, uz
kuru bérns izcelo. Tas var but skolotjs, treneris, gimenes draugs u. tml.,, jo pielaujams,
ka bérns tomeér bus kadas pieaugusas personas faktiska pavadiba.

Sads risinajums palidzétu novérst bérna prettiesisku izvesanu no valsts, jo katra
konkréta gadijuma notiktu aprupes tiesibu delegésana, bérns sekotu personali, kas ir tiesiga
vinu parstavét, un tiktu novérstas iespéjamas manipulacijas ar bérna tiesisko stavokli
laika, kad neviens no vecakiem vinu neparstav.

Analizéjot tiesisko reguléjumu prettiesiskas bérna izvesanas gadijumu konteksta,
izgaismojas vél viena probléma. Minétie Ministru kabineta noteikumi “Kartiba, kada bérni
skérso valsts robezu” nosaka, ka gan piekrisanu, gan pilnvaru robezas skérsosanai ir tiesigs
dot viens no vecakiem, ja vin$ ir Latvijas pilsonis, Latvijas nepilsonis, Eiropas Savienibas
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dalibvalsts, Eiropas Ekonomikas zonas valsts, Sveices Konfederacijas vai Lielbritanijas un
Ziemelirijas Apvienotas Karalistes pilsonis vai bezvalstnieks, kam pieskirts bezvalstnieka
statuss Latvijas Republika, Eiropas Savienibas dalibvalsti, Eiropas Ekonomikas zonas
valsti, Sveices Konfederacija vai Lielbritanijas un Ziemelirijas Apvienotaja Karaliste.

Civillikuma 178. panta noteikts, ka kopa dzivojosi vecaki aizgadibu isteno kopigi un
ari tad, ja vecaki ir skirti, kopiga aizgadiba turpinas, iznemot gadijumus, kad nodibinata
viena vecaka atseviska aizgadiba. Vecakiem kopigi japienem visi lémumi, kas var batiski
ietekmét bérnu. Bérna izcelosana arpus Latvijas Republikas uzskatama par notikumu,
kam ir bitiska nozime. Sads apgalvojums saistits ar iespéjamibu, ka bérns var neatgriezties
Latvija un faktiski izveidoties stridus situacija, ka bérns, kurs tiesiski atstajis valsti (t. i.,
ar viena vecaka piekrisanu), prettiesiski netiek atvests atpakal.

Sadas iespéjamibas izslég$anai lietderigi ir noteikt, ka jebkuras piekrisanas un
pilnvaras, uz kuru pamata bérns ir tiesigs skérsot Latvijas Republikas robezu, ir tiesigi
pienemt tikai abi vecaki kopa, t. i., piekriSanu vai pilnvaru izsniedz abi vecaki. Janorada,
ka viena vecaka atseviska aizgadiba var tikt noteikta ar tiesas spriedumu vai vecakiem
par to vienojoties, ka tas ir noteikts Civillikuma 178. panta ceturtaja dala. Tomér fakts,
ka ir nodibinata viena vecaka atseviska aizgadiba, publiskos registros netiek fikséts. Ta
ir informacija, kas ir zinama tikai pasiem vecakiem un kuru nav iespéjams parbaudit
nedz zvérinatiem notariem, nedz robezsargiem. Tapéc ir iespéjams, ka vecaks launpratigi
izmanto situaciju, ka nav $ada atseviskas aizgadibas tiesibu registra, un bérns tiek izvests,
neinforméjot par to otru vecaku vai pret otra vecaka gribu. Atseviskas aizgadibas tiesibu
registrs lautu pilnveidot tiesisko reguléjumu. Registra vesana varétu tikt uzticéta barin-
tiesai ka instittcijai, kas izveidota bérna interesu aizsardzibai, ka tas paredzéts Barintiesu
likuma 4. panta otraja dala [2], vai zvérinatiem notariem, kuriem ir pieredze un tehniskas
iespéjas vest un uzturét dazadus registrus (pieméram, mantojuma lietu registru, atsaukto
pilnvarojumu, nakotnes pilnvarojumu) atbilstosi Notariata likumam [13].

Fakta konstatésana par prettiesisku
bérna izveSanu no valsts

Ka ieprieks minéts, saskana ar nacionalajiem tiesibu aktiem bérnu intereses parstav
vinu likumiskie parstavji — dabiskie aizbildni, kas ir vecaki vai likumiskie aizbildni, kas
ir iecelti ar barintiesas lémumu. Lai gan prettiesiskas bérna izvesanas no valsts gadijjuma
par pamatu nav uzskatami aizgadibas tiesibu jautajumi, tomér janem véra, ka saskana ar
Civillikuma 178. panta ceturto dalu vecaki par bérnu isteno kopigu aizgadibu lidz bridim,
kad ir savstarpéji vienojusies par atsevisku aizgadibu, vai ar tiesas nolémumu tiek nodi-
binata viena vecaka atseviska aizgadiba [4]. Galvenokart tie$i no minétas tiesibu normas
izriet bérna likumiska parstavja turpmakas ricibas formula, jo $aja likuma noteikts, vai
bérna izvesana no valsts ir tiesiska vai prettiesiska. Ikvienam bérna likumiskajam par-
stavim primari ir janem véra, ka bérna interesés ir ievérot pastavoso tiesisko reguléjumu,
kura noteikts, ka bérna likumiskajiem parstavjiem, kas isteno kopigu bérna aizgadibu,
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neatkarigi no ta, vai gimené vecaki dzivo kopa vai skirti, lidz laikam, kamér par bérnu
nav nodibinata atseviska aizgadiba, ir absoliiti vienadas tiesibas lemt jautajumus, kas skar
bérna tiesibas un intereses.

Par prettiesisku ricibu jeb prettiesisku darbibu tiek uzskatita jebkura darbiba, kas
nesakrit ar tiesibu normu prasibam, neatbilst tiesiskiem prieksrakstiem, ir pretruna
ar tiesibu normam, kuru neprasa un nepielayj tiesibu norma un ir pretruna likumam.
Prettiesiska darbiba var bat ari civila, un tas var bat par pamatu aizsargajosam tiesiskam
attiecibam, ka ari vainigo sauksanai pie atbildibas [21; 261]. Saskana ar prettiesiskas ricibas
definiciju ir janem veéra, ka bérna prettiesisku izvesanu no valsts var istenot ne tikai bérna
likumiskie parstaviji, bet ari tre$as personas un institacijas.

2001. gada 23. oktobri Latvija, pienemot likumu “Par Hagas konvenciju par starp-
tautiskas bérnu nolaupisanas civiltiesiskajiem aspektiem” [15], ir ratificéjusi 1980. gada
Hagas konvenciju par starptautiskas bérnu nolaupisanas civiltiesiskajiem aspektiem,
kura nosaka prettiesiskas bérnu aizvesanas un aizturésanas apstaklus, bet uz izstradatas
ricibas pamata nodro$ina atru bérnu atgrieSanos vinu pastavigaja dzivesvietas valsti,
nodrosinot situacijas atjaunosanu, pirms bérns tika prettiesiski izvests no valsts [9].
Vienlaikus Latvijai ir saisto$a 2003. gada 27. novembra Eiropas Savienibas Padomes regula
Nr. 2201/2003, ar kuru tiek noteikta jurisdikcija, spriedumu atzisana un vecaku atbildiba,
tostarp lietas par bérnu prettiesisku izvesanu no valsts [16]. Savukart tiesiskaja regule-
juma, kas ietverts 1996. gada Hagas konvencija par jurisdikciju, piemérojamiem tiesibu
aktiem, atzi$anu, izpildi un sadarbibu attieciba uz vecaku atbildibu un bérnu aizsardzibas
pasakumiem, noteiktas dalibvalstu kompetentas jeb centralas iestades, kuras pienem
pagaidu un arkartéjus lémumus, lai nodrosinatu bérnu tiesibu aizsardzibu starptautiska
limeni ar aizgadibu un saskarsmes tiesibam saistitas parrobezu lietas [10]. Saskana ar
1980. gada Hagas konvencijas 3. pantu prettiesiska bérna izvesana no valsts uzskatama
gadijuma, kad personas, institiicijas vai kadas citas iestades, kuras bérnu prettiesiski ir
izvedusas no valsts, nav ievérojusas tas valsts likumdosanu, kura bérns pastavigi dzivoja
tiesi pirms aizvesanas [9]. No minéta var secinat, ka prettiesiskas bérna izve$anas no valsts
fakts konstatéjams, vadoties no tas valsts likumiem, no kuras bérns ir izvests, vienlaikus
nemot véra, kura valsts ir atzistama par bérna pastavigo dzivesvietu. Savukart saskana
ar dzivesvietas definiciju, par pastavigu dzivesvietu uzskatama vieta, kur persona péc
savas gribas apmetusies ar nodomu tur pastavigi dzivot [18; 48].

Latvija bérnu tiesibas ir noteiktas Latvijas Republikas Satversmes [11] VIII nodala
ka ikviena cilvéka pamattiesibas, savukart Satversmes 98. panta paredzéts, ka ikvienai
personai ir tiesibas brivi izbraukt no Latvijas un ikviens, kam ir Latvijas pase, arpus
Latvijas atrodas valsts aizsardziba un saglaba tiesibas brivi atgriezties Latvija [11]. Tatad
ari Satversmeé garantétas bérna tiesibas atgriezties Latvija un noteikts, ka valstij ir tiesibas
bérnu aizsargat prettiesiskas parvieto$anas gadijuma. Vienlaikus Bérnu tiesibu konven-
cijas 35. panta paredzéts, ka, nodrosinot ikviena bérna pamattiesibas, ikvienai dalibvalstij
javeic visi iespéjamie pasakumi, lai novérstu bérnu nolaupisanu [1].
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Jaatzimé, ka, ievérojot iepriekSminéto, jaizskir celosanas un dzivesvietas mainas
arpus valsts robezam jédzienu butiba. Abos gadijumos tiek skérsota valsts robeza, tomér
ar dazadu mérki. Pirmaja gadijuma valsts robeza tiek skérsota, lai arvalstis uzturétos
istermina, noteiktu laika posmu, bet otraja gadijuma — lai ilglaicigi paliktu cita valsti. Lai
izvairitos no prettiesiskas bérna izvesanas no valsts, butiski ir ievérot nacionalajos tiesibu
aktos noteikto kartibu, ka bérnam tiesiski $kérsot valsts robeZzu, un nepieciesamibas
gadijuma faktu par bérna tiesisku izcelosanu no valsts fiksét rakstveida.

Latvijas Republikas valsts robezas likuma 10. panta pirmaja, ceturtaja un piektaja
dala paredzéts, ka valsts robezu var $kérsot pa sauszemi, iek$éjiem tdeniem, jiru vai
gaisa telpu ar derigiem celo$anas dokumentiem un citiem dokumentiem, kuru nepie-
ciesamiba ir noteikta normativajos aktos, savukart to, ka bérnam tiesiski jaskérso valsts
robeza, noteicis Ministru kabinets [12]. Ka jau ieprieks tika noradits, Latvijas tiesiskaja
reguléjuma paredzéts, ka gadijuma, ja bérns, kurs ir Latvijas valsts piederigais, izcelo no
valsts, tas personas pavadiba, kura ir tiesiski pilnvarota pavadit bérnu, skérsojot valsts
robeZu, $ai personai ir nepiecieS$ams uzradit vismaz viena vecaka vai aizbildna notariali
apliecinatu pilnvaru. Ja vecaks, kurs ir tiesigs izdot pilnvaru, nav sasniedzams vai atsakas
izdot pilnvaru, bérns skérsot valsts robezu var citas personas pavadiba, uzradot barintiesas
lémumu par atlaujas dosanu skérsot valsts robezu attiecigas personas pavadiba. Savukart
jabérns izcelo no valsts aizbildna pavadiba, nepieciesams uzradit barintiesas léemumu par
aizbildnibas nodibinasanu vai minéta lémuma apliecinatu kopiju. Minétajos gadijumos
notariali apliecinata pilnvara nav nepiecie$ama, ja bérns valsts robezu $kérso barintiesas
parstavja pavadiba, lai izpilditu nolémumu par bérna atgriesanos valsti. Ievérojot tie-
siskaja reguléjuma noteikto, gadijuma, ja bérns $kérso valsts robezu vecaka pavadiba,
papildus bérna personu apliecinosam dokumentam jauzrada vecaka personu apliecinoss
dokuments, ar kuru tiek pieradita radnieciba ar bérnu, un bérna dzims$anas apliecibas
originals vai ta kopija, ja pavado$a vecaka personu apliecinosa dokumenta nav uzradita
radnieciba ar bérnu.

Problémjautajums ir saistits ar to, ka vecaks ir tiesigs izvest bérnu bez otra vecaka
piekrisanas kopigas aizgadibas gadijumos, ievérojot, ka valstl nepastav vienots pilnvaru
un/vai atseviskas aizgadibas lémumu registrs. Barenis vai bez vecaku gadibas palicis
bérns valsts robezu tiesiski var §kérsot patstavigi vai pilnvarotas personas pavadiba,
uzradot barintiesas lémumu par atlaujas dosanu, $kérsot valsts robezu patstavigi vai
pilnvarotas personas pavadiba. Savukart Pilsonibas un migracijas lietu parvalde péc
izglitibas iestazu pieprasijuma izsniedz un apstiprina celotaju sarakstu izglitibas iestades
rikotajam ekskursijam Eiropas Savieniba, kam atbilstosi tiek pievienoti paréjie personu
apliecino$ie dokumenti. Savukart tikai tris gadijumos ir noteikts, ka pilnvara bérna valsts
robezas Skérsosanai nav nepiecieSama, proti, ja otrs vecaks nav sasniedzams vai atsakas
dot piekrisanu bérna izcelosanai no valsts; neviens no vecakiem nav Latvijas pilsonis
vai nepilsonis [..]; un saskana ar Latvijas tiesas noléemumu vai nolémumu un apliecibu,
ko arvalsts tiesa vai kompetenta iestade izsniegusi par bérna atgriesanos valsti, kura ir
vina dzivesvieta [7]. Tadé] var secinat, ka bérns valsts robezu $kérso prettiesiski $ados
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gadijumos: bérna pilnvarotajam parstavim nav notariali apliecinatas pilnvaras vai barin-
tiesas lémuma, ar kuru tiek atlauts $kérsot valsts robezu attiecigas personas pavadiba,
ja nav otra vecaka pilnvaras jeb piekrisanas bérna izvesanai no valsts vai apliecinosu
dokumentu, ka bérna likumiskais parstavis isteno atsevisku aizgadibu, vai bérns tiek
atgriezts atpakal pastavigas dzivesvietas valsti. Faktiski jasecina, ka tiesibu aktos nav
atrunata norma, kura paredz, ka minétie dokumenti nepieciesami tikai dzivesvietas
mainas, celosanas vai abos gadijumos, kad tiek skérsota valsts robeza. Vienlaikus tiesibu
aktos nav noteikta kartiba, ka minétas pilnvaras nepieciesamas tikai gadijumos, kad
bérna vecaki dzivo skirti.

Lai tiktu konstatéts un apstiprinats fakts, ka bérns ir prettiesiski izvests no valsts,
cietusajai personai, kas lielakaja dala gadijumu ir bérna vecaks, kura uzskata, ka ir par-
kaptas vinas tiesibas uz aizgadibu un saskarsmes isteno$anu ar bérnu, ir javérsas Tieslietu
ministrija vai tas valsts centralaja iestadé vai tiesa, uz kuru bérns ir prettiesiski aizvests
vai kura aizturéts [20]. Ar 2007. gada 15. maija Ministru kabineta noteikumiem Nr. 322
“Kartiba, kada Latvijas centrala iestade atbilstosi 1980. gada 25. oktobra Hagas konven-
cijai par starptautiskas bérnu nolaupisanas civiltiesiskajiem aspektiem veic taja minétas
darbibas un sadarbojas ar citam valsts un pasvaldibu iestadém” [8] noteikta Latvijas
centralas iestades kompetence un darbiba, nodrosinot no valsts prettiesiski izvesta bérna
tiesibas un intereses. Janem véra, ka fakta konstatésana par bérna prettiesisku izvesanu
no valsts un atgriesanu atpakal bérna pastavigas dzivesvietas valsti Latvija tiek izskatita
Civilprocesa likuma 6443, un 6444, panta kartiba [6], ka ari, ievérojot ieprieks pieminéto
nacionalo un starptautisko tiesisko reguléjumu.

Pieteicéjam, kurs konstatéjis, ka bérns ir prettiesiski izvests no valsts, pieteikuma
pamatdokumentiem, kas apliecina vina radniecibu ar bérnu jeb likumisko parstavibu,
pamatojoties uz barintiesas lémumu vai tiesas spriedumu, pievieno pieradijumus, kas,
pamatojoties uz nacionalajiem tiesibu aktiem, apliecina bérna prettiesisku izvesanu no
valsts, pieméram, tiesas lémums vai spriedums par aizliegumu bérnu izvest no valsts,
vecaku rakstisks atteikums bérna izvesanai no valsts, izzina no policijas. Pieméram,
balstoties uz Personu apliecinosu dokumentu likuma 10. pantu, vecaks Pilsonibas un
migracijas lietu parvaldé var iesniegt iesniegumu, kura lagt neizsniegt bérna otram liku-
miskajam parstavim bérna personu apliecino$us dokumentus [17]. Sada gadijuma tiek
izteikta bérna likumiska parstavja griba un bérna personu apliecinosie dokumenti netiek
izsniegti vienu ménesi vai tik ilgi, cik to noteikusi tiesa nolémuma par bérna aizliegumu
izvest no valsts vai tiesvedibas izbeig$anai.

Atbilstosi Civilprocesa likuma 8. panta pirmajai dalai tiesa noskaidro lietas aps-
taklus, parbaudot likuma noteiktaja kartiba iegiitos pieradijumus. Savukart saskana ar
minéta tiesibu akta 93. panta pirmo dalu katrai pusei ir japierada tie fakti, uz kuriem ta
pamato savus prasijumus un iebildumus [6]. Civilprocesa butiska nozime tiek pieskirta
pieradijumiem un pieradisanas procesam, ko nodrosina procesa ieinteresétas personas,
tadel ne vienmeér ir iespéja nonakt pie objektivas patiesibas. Patiesibas atspogulojums ir
atkarigs no ta, cik katra no iesaistitajam pusém ir istenojusi civilprocesam raksturigo
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sacikstes principu [22; 34]. Profesors Vladimirs Bukovskis noradijis, ka cinu uzvar tas,
kurs tiesas prieksa pierada savu taisnibu, pamatojoties uz tiesai iesniegtajiem pieradiju-
miem [19; 235]. No minéta var secinat, ka bérna izvesana no valsts pati par sevi nevar
but pamats fakta par bérna prettiesisku izvesanu no valsts konstatésanai. Lai $o faktu
pieraditu, butiski ir gat pieradijumus, ar kuriem apstiprinams minétais apgalvojums.
Saskana ar iepriek$minétajam tiesibu normam tie ir: rakstiska pilnvara, rakstiski nofor-
méts aizliegums vai tiesas nolémums par aizliegumu bérnu izvest no valsts.

Lai gan ANO konvencijas par bérnu tiesibam 12. panta [1] un Bérnu tiesibu aiz-
sardzibas likuma 13. panta pirmaja dala [3] paredzétas bérna tiesibas formulét viedokli
atbilsto$i bérna vecumam un vina brieduma pakapei un tiesibas tikt uzklausitam jebkura
ar vinu saistita lieta, gadijuma, kad konstatéta prettiesiska bérna izvesana no valsts,
tiesu praksé bérna viedoklim netiek pieskirta pieradijumu nozime. Latvijas Republikas
Augstaka tiesa 2015. gada 27. novembra lieta Nr. SKA-1142/2015 atsaukusies uz Eiropas
Cilvéektiesibu tiesas 2015. gada 21. julija spriedumu lieta “G.S. pret Gruziju” (iesnieguma
Nr. 2361/13), kura pausta atzina, ka bérna viedoklis var radit nepamatotas prieksrocibas
vecakam, kurs bérnu prettiesiski ir aizvedis. Ir janem véra apstaklis, cik ilgi bérns atrodas
prombiatné kopa ar vecaku, kur$ bérnu ir prettiesiski izvedis no valsts. Jo ilgaks ir laika
posms, jo neobjektivaks var klat bérna viedoklis [28].

Analizéjot tiesu praksi (Latvijas Republikas augstakas tiesas Administrativo lietu
departamenta 27.11.2015. spriedums lieta Nr. SKA-1142/2015 [28], Eiropas Cilvektiesibu
tiesas 26.11.2013. spriedums lieta X pret Latviju, iesnieguma Nr. 27853/09 [26], Latvijas
Republikas Augstakas tiesas Civillietu departamenta 2017. gada lémums lieta Nr. SKC-
[D]/2017 [27]) parrobezu lietas, kas saistitas ar prettiesisku bérnu izvesanu no valsts,
vérojama lietas dalibnieku tendence iesniegt pieradijumus, kas saistiti ar pusu perso-
nisko interesu nodrosinasanu, ka pamatu akcentéjot bérnu vislabakas intereses. Latvijas
Republikas Augstakas tiesas Civillietu departaments atbilstosi Eiropas Cilvéktiesibu
tiesas iedibinatai tiesu praksei starptautiskas bérnu nolaupisanas joma paudis atzinu, ka
galvenais ir panakt taisnigu lidzsvaru starp konkuréjosam bérnu, abu vecaku un sabied-
ribas kartibas interesém, ievérojot ricibas brivibas tiesibas, kas minétajos jautajumos ir
pieskirtas ligumslédzéju valstim. Vienlaikus janem véra, ka parrobezu jautajumi nevar
tikt izskatiti mehaniski [27]. Lai gan tiesu praksé nav aktuala fakta konstatésana par bérnu
prettiesisku izve$anu no valsts ka atsevisks process, visos minétajos tiesu prakses gadi-
jumos tiesa primari ir vértéjusi bérna izve$anas no valsts tiesiskumu, proti, vai ir vecaku
savstarpéja vieno$anas par bérna izvesanu aiz valsts robezas, vai ir sanemta otra vecaka
piekrisana bérna izvesanai no valsts un vai $ada piekrisana bérna pastavigas dzivesvietas
valsts tiesiskaja reguléjuma ir paredzéta. Minétie apstakli ir galvenie pieradijumi fakta
par bérna prettiesisku izve$sanu no valsts konstatésanai.
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Secinajumi

Tiesiskais reguléjums, kura noteikta bérna parstaviba, atzistams par nepilnigu, jo
tiek pielautas situacijas, ka nav personas, kurai ir tiesibas parstavét bérnu konkréta laika
un vieta. Sadas situacijas iespéjamas gan gadijuma, ja bérns ir Latvija, gan gadijuma, ja tas
skérso Latvijas Republikas robezu — gan robezas $kérsosanas bridi, gan esot jau arzemés.
Tiesibu aktos nav noteikta prasiba vecakam, kur$ nodod bérnu uz laiku citas personas
ikdienas aizgadiba Latvija vai arpus tas, vai bérnam, kurs sasniedzis septinu gadu vecumu,
skérsojot valsts robezu vienam, pilnvarot kadu personu parstavét bérna tiesibas un inte-
reses. Tadéjadi tiek aizskartas bérna tiesibas, jo konkréta laika un vieta nav personas, kas
tiesiga bérnu parstavet. Vecaku parstavibas tiesibas $aja bridi klast par fikciju, jo, faktiski
neatrodoties kopa ar bérnu, vecaku parstavibas tiesibam nav izskirosas nozimes.

Tas, ka nepastav atsevisks aizgadibas tiesibu registrs, rada iespéju negodpratigam
vecakam prettiesiski izmantot savas vecaka tiesibas un pienemt vienpersonisku lémumu
par bérna izve$anu no Latvijas Republikas, neprasot otra vecaka piekrisanu gadijumos,
kad aizgadibu isteno abi vecaki kopigi. Proti, ja abi vecaki ir Latvijas pilsoni, Latvijas
nepilsoni, Eiropas Savienibas dalibvalsts, Eiropas Ekonomikas zonas valsts, Sveices
Konfederacijas vai Lielbritanijas un Ziemelirijas Apvienotas Karalistes pilsoni vai bez-
valstnieki, kam pieskirts bezvalstnieka statuss Latvijas Republika, Eiropas Savienibas
dalibvalsti, Eiropas Ekonomikas zonas valsti, Sveices Konfederacija vai Lielbritanijas un
Ziemelirijas Apvienotaja Karalisté, Sobrid nav iespéjas parliecinaties, ka vecaks, kurs dod
piekrisanu vai pilnvaru bérna izbrauksanai arpus valsts, rikojas péc vienosanas ar otru
vecaku vai ka atlaujas devéjam ir pieskirta atseviskas aizgadibas tiesibas.

Lai novérstu konstatétas nepilnibas, nepieciesams ar tiesisko reguléjumu noteikt, ka
bérna nodos$ana citas personas apripé (bérna fiziska skirsana no vecakiem) ir iespéjama
tikai gadijuma, ja $ai personai ir izdota pilnvara bérna tiesibu un interesu parstavibai,
turklat $ada pilnvara ir jaizdod abiem vecakiem kopigi, ja tiem ir kopiga aizgadiba.

Latvijas tiesiskaja reguléjuma paredzéts, ka faktiski bérna likumisko parstavju
savstarpéja vienosanas un/vai otra vecaka dota piekrisana tam, ka bérns drikst skérsot
valsts robezu, ir vienigais pieradijums, uz ka pamata tiek konstatéta prettiesiska bérna
izve$ana no valsts. Vienlaikus tiesibu normas nav noteikts, ka bérna likumisko parstavju
vienosanas vai piekrisana bérna izbrauksanai no valsts jabtut noformétai tikai rakstveida.

Fakta, ka bérns ticis izvests no valsts prettiesiski, konstatésana notiek, pamatojoties
uz Eiropas Savienibas Padomes Regulas Nr. 2201/2003 17. panta un 1980. gada Hagas
konvencijas par starptautiskas bérnu nolaupisanas civiltiesiskajiem aspektiem 11. panta
paredzétajiem apstakliem, nemot véra tas valsts nacionalos tiesibu aktus par bérnu valsts
robezas $kérsosanu, no kuras bérns ir prettiesiski aizvests.
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Problems of Ensuring a Child’s Representation: when
a Child is in Latvia and Travelling outside the Country

Abstract

The article analyses the issues of child representation. The article has two parts.
Special attention is paid to cases when a child leaves Latvia. Analysis of the legal frame-
work indicates that in some cases a child is not represented. This happens when a child is
not with a parent and the parent has not authorised another person to represent the child.
The law allows for such a situation. However, such situation violates the rights of a child.
It has been determined that the procedure for a child leaving Latvia is incomplete. It does
not ensure that the child can be so illegally removed. Stronger regulation is needed. There
must always be someone authorised to represent a child.

Keywords: child representation, child removal documents, child abduction.
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2012. gads

Promocijas darba autore / Doctoral Thesis Author: Jelena Alfejeva

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Apdrosinasanas krapsanas kriminologiskie
un kriminaltiesiskie aspekti

Promocijas darba mérkis — izpétit apdrosinasanas krapsanu ka kriminologisku paradibu,
apzinat tas butibu un izplatibu, novértét negativas sekas un izstradat priekslikumus, ka pilnveidot
tas novérsanu un apkaro$anu. Promocijas darba tika izzinatas apdrosinasanas tiesiskas attiecibas,
veikta sociali tiesisko priek$statu par apdrosinasanas attiecibam un ar tam saistito jautajumu
teorétiska un praktiska analize, ka ari izanalizétas ar apdro$inasanas krap$anu saistitas tiesibu
normas un to piemérosana, izpétita apdrosinasanas krapsanas gadijumu buatiba, mehanisms u. tml.

Pirmo reizi Latvija promocijas darba veikts komplekss apdrosinasanas krapsanas para-
dibas pétijums, piedavajot risindjumu galvenajam teorétiskajam un praktiskajam probléemam.
Promocijas darbs ir ne tikai pienesums Latvijas iedzivotaju socialajiem prieksstatiem zinatniskas
pétniecibas attistiba, bet ari ta rezultatus var izmantot socialo procesu praksg, tiesibu aktu piln-
veidosana. Sads socialo prieksstatu pétijums Latvija veikts pirmo reizi, un tas ir ka atskaites
punkts nakamajiem apdros$inasanas attiecibu pétijumiem.

Pétijums dod ieguldijjumu tiesibu zinatné, jo darba detalizéti analizéti apdrosinasanas
krap$anas ka socialas paradibas iemesli un tas izplatiba Latvija. Apkopota informacija lauj prak-
tikiem un tiesibu zinatniekiem mérktiecigak veikt tiesibu normu pilnveidi un spéka esoso normu
interpretaciju.

Criminal and Criminological Aspects
of Insurance Fraud

The purpose of the Doctoral Thesis is to investigate the nature of insurance fraud as
a criminological phenomenon, to identify the essence and distribution of insurance fraud, to
evaluate adverse impacts of it and to develop proposals for combating and preventing insurance
fraud. The research involves examination of insurance legal relationships, including the historical
context as preconditions for insurance fraud, particular application was made towards the Latvian
situation. As well, the prevalence of insurance fraud in Latvia and other countries was clarified,
and analysis of legal provisions related to insurance fraud and their application was made.

A complex study on insurance fraud phenomenon has been carried out for the first time
in this Thesis, offering a solution to the main theoretical and practical problems related thereto.
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Such a study on social perceptions in Latvia has been done for the first time, and it is
a reference point for future research on insurance relationships. The study is a contribution to
juridical science, as the work contains detailed analysis of the reasons for insurance fraud as
a social phenomenon and its prevalence in Latvia. The information gathered will allow prac-
titioners and legal researchers to better target improvement and interpretation of the existing
legislation.

The knowledge collected during this study can be used in the process of studies and legal
education of the society, as well as in drawing up textbooks and study tools, and in scientific and
practical work of students.

2014. gads

Promocijas darba autore / Doctoral Thesis Author: Renate Fila

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
asociétais profesors / associate professor Dr. iur. Janis Grasis

Eiropas Savieniba ka tiesibu subjekts: problémas

un risinajumi

Promocijas darba mérkis — pieradjjumu iegi$ana par Eiropas Savienibas organizatorisko
uzbavi ka raksturigu (ekvivalentu) valstij ar federalu parvaldibu, ka ari priekslikumu izstrade,
kas nodrosina iespéju norobezot valsts konstititiem piemitosas pilnvaras no tam parvaldibas
tiesibam, kuras starptautiskajas attiecibas pilnvarotas istenot starptautiskas organizacijas par-
valdibas institticijas. Promocijas darba tika analizétas Eiropas Savienibas parvaldibas sistémas
un parvaldibas institita izveides un attistibas prieksnosacijumi, identificéti Eiropas Savienibas
tiesibsubjektibas veidi un apjoms, veicot specifiski reguléta Eiropas Savienibas pilnvarojuma
jautajumu (kompetencu) izpéti un kompetencu veidu identificésanu.

Promocijas darba tika izvirzita hipotéze: Lisabonas ligums satur pietiekosus prieksnosaci-
jumus, lai to uzskatitu par sabiedrisko ligumu, kas Eiropas Savienibu parveido par valsti ar federalu
parvaldibu un ar tai raksturigiem parvaldibas mehanismiem un funkcijam jeb tai lidzvértigu vai
ekvivalentu tiesibu subjektu. Si hipotéze neguva apstiprinajumu.

Buatiskakais izaicindjums $aja pétijuma ir autores piedavatais risinajums administrativajas
tiesibas eso$o terminu attiecinamibai un piemérojamibai starptautiskajas tiesibas. To autore
piedava ka vienkarsako risinajumu, lai izskaidrotu un veidotu vienotu izpratni par dalibvalstu,
t. sk. Latvijas, vietu un nozimi Eiropas Savieniba.

The European Union as a Subject of Law:
Problems and Solutions

The goal of the Doctoral Thesis is to acquire proof that the organisational structure of
the European Union is equivalent to a country with federal governance as well as to formulate
proposals that provide possibilities for separating competences inherent in public organs from
those governance rights that governance institutions of international organisations are authorised
to exercise in international relations. The following tasks have been set for the achievement of
the research goal: to examine legal acts defining administrative competences of international
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organisations as well as to identify their scope and to prove the existence of administrative
rights and ways for the exercise of these rights in the European Union, as well as to analyse
prerequisites for establishment and development of the European Union governance system
and governance institute and identify the type and scale of the legal personality of the European
Union by examining a specific regulated issue of its authority (competences) and by identifying
types of competences profing their compliance and implementation equivalence in the federal
governance system ect.

The hypothesis of the Doctoral Thesis: The Treaty of Lisbon contains sufficient pre-
requisities to be treated as a social contract that transforms the EU into a state with a federal
government and its characteristic administrative governance mechanisms and functions or an
equivalent subject of law.

The most important challenge of the present research is the solutions proposed by
the author for the applicability and suitability of terms contained in administrative law, in
international law. It is proposed by the author as the simplest solution to explain and develop
a uniform understanding about the place and significance of member states, including Latvia,
in the European Union.

Promocijas darba autors / Doctoral Thesis Author: Anatolijs Krivins

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Korupcijas novérsana un apkarosana publisko iepirkumu joma

Promocijas darba mérkis — korupcijas novér$anas un apkarosanas probléemu kompleksa
izzinasana publisko iepirkumu joma, apzinot korupcijas izplatibas limeni noteico$os un veicinosos
faktorus, ka ari prevencijas iespéjas Latvija. Promocijas darba tika izpétita korupcijas butiba, céloni
un sekas, publisko iepirkumu specifika un mehanisms, iepazita ari arvalstu pieredze publisko
iepirkumu veik$ana. Vienlaikus tika apzinats korupcijas stavoklis Latvija publisko iepirkumu
joma, izzinatas korupcijas formas un veidi publiskajos iepirkumos u. tml. Pétijjuma rezultata tika
sagatavots socialo priekslikumu apkopojums korupcijas mazinasanai, izanalizéti normativie akti,
normativo aktu projekti un sagatavoti priekslikumi tiesiska reguléjuma pilnveidosanai.

Promocijas darbs ir Latvija pirmais zinatniskais pétijums, kura konceptuali analizéta
korupcijas probléma Latvijas Republikas publiskajos iepirkumos, ka ari piedavati risinajumi
korupcijas efektivakai novérsanai un apkarosanai.

Preventing and Combating Corruption in Public Procurement

The goal of the Doctoral Thesis — complex investigation of corruption prevention and
combating problems in the sphere of public procurements, by studying the rate of expansion of
corruption, determinative and coefficient factors as well as exploring its prevention opportunities
in Latvia.

The research involves examination of the essence of corruption, its causes and effects.
The task of the Doctoral Thesis was to explore specifics and mechanisms of public procure-
ments, to get acquainted with international experience in performing of procurements and to
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gather information about the state of corruption in the sphere of public procurements in modern
Latvia. There are forms and kinds of corruption in the sphere of public procurement focusing on
historical aspects of corruption development, its typology and potential risk factors. Summary
and analysis of information on detected instances of corruption in the sphere of public procu-
rement, practical experience of public and municipal institutions in prevention of corruption
and revealed instances of corruption, as well as development of proposals for eliminating the
detected deficiencies was made.

This dissertation is the first scientific study in Latvia that carries conceptual analysis
of corruption problem in the Republic of Latvia public procurement domain, as well as offers
effective solutions to corruption prevention and combat

Promocijas darba autors / Doctoral Thesis Author:
Armens Gabrieljans (Armen Gabrielyan)

Darba zinatniskie vaditaji / Doctoral Thesis Supervisors:
profesors / profesor Dr. iur. Vitolds Zahars

profesors / profesor Dr. habil. med. Janis Vétra

Eitanazijas fenomens kriminaltiesiskaja, kriminologiskaja
un mediciniski biologiskaja aspekta

Promocijas darba mérkis — kriminaltiesisko, kriminologisko un mediciniski biologisko
jautajumu, kas saistiti ar eitanaziju, apzinasana un analize; konstatéto problému risinasanas
priekslikumu ieteik$ana, t. sk. ari priekslikumu par atbilstosako eitanazijas tiesiskas reglamen-
tacijas modeli Latvija.

Formuléta mérka sasnieg$anai promocijas darba tika izpétits eitanazijas jédziena teorétis-
kais pamats, noskaidrotas un analizétas eitanazijas formas, veikta tiesibu uz dzivibu teorétiskas
problémas analize un formuléts slepkavibas péc cietusa laguma kriminaltiesiskais raksturojums.
Vienlaikus tika izvirzits uzdevums atklat iemeslus un apstaklus personas nonavésanai péc tas
liguma un izstradat eitanazijas profilakses un novérsanas lidzeklus, ka ari raksturot eitanazijas
tiesiskas reglamentacijas ipatnibas arvalstis.

Sava pétijuma autors norada, ka eitanazija ir uzskatama par ipasu slepkavibas veidu, un
piedava norobezot eitanaziju no slepkavibas pamatsastava ka privilegéto sastavu, nemot véra si
nodarijuma subjektivo pusi (lidzcietiba un citi motivi).

Pirmo reizi promocijas pétijuma limeni veikta tiesibu uz eitanaziju vésturiskas attistibas
izpéte arvalstu tiesu praksé un politiski tiesiskaja limeni, ka ari izstradati kritériji, ka atskirt
eitanaziju no slepkavibas, atstasanas bez palidzibas, no galéjas nepieciesamibas un attaisnota
profesionala riska.

The Phenomenon of Euthanasia in Criminal-Legal,
Criminological and Medical-Biological Aspect

The aim of the Doctoral Thesis is to comprehend and analyse criminal justice, criminolo-
gical as well as medical and biological issues of euthanasia; propose ways to solve the identified
problems, as well as propose appropriate legal regulation model of euthanasia in Latvia.
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In order to achieve the formulated aim, it is necessary to complete a number of basic
tasks: study the theoretical basis of the concept of euthanasia and identify and analyse the forms
of euthanasia, as well as conduct analysis of the theoretical issue of the right to life and define
the criminal justice characteristics of the killing at a victim’s request.

One of the main questions was to distinguish euthanasia from homicide and similar
compositions and disclose the cause and circumstances of the killing at a person’s request and
elaborate tools for the prophylaxis and prevention of euthanasia.

The study of the historical development of the right to euthanasia in foreign jurisprudence
and at the political-legal level for the first time has been conducted at the level of the Thesis
research. For the first time, in order to conduct a scientific analysis of euthanasia, there was
applied the comparative-historical method that allowed to discover historical and legal roots and
preconditions of euthanasia and, on such basis, make prognosis about its prospects.

Criteria on how to distinguish euthanasia from a murder, abandonment, extreme necessity
and acquitted professional risk have been devised in the Doctoral Thesis.

2015. gads

Promocijas darba autore / Doctoral Thesis Author: Inga Kudeikina

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. habil. iur. Osvalds Joksts

Kopipasuma institiita problematika darijumos
ar nekustamo ipasumu

Promocijas darba mérkis — tiesibu aktu, judikatiras un tiesibu doktrinas analize un
interpretacija to kopsakariba, lai izvérsti atklatu kopipasuma institiitu darijumos ar nekus-
tamo Ipasumu, analizéjot problémas un pretrunas, izsakot priekslikumus tiesiska reguléjuma
pilnveido$anai. Promocijas darba tika noskaidrotas un interpretétas tiesibu normas, kas regulé
darijumus ar kopipasuma eso$u nekustamo ipasumu, ka ari novértéta Civillikuma izmantoto
kopipasuma institiita raksturojoso jédzienu atbilstiba musdienu prasibam un noskaidrota pas-
reizéjas prakses atbilstiba tiesibu normu prasibam, balstoties uz tiesibu zinatnieku viedoklu
apkopojumu, tiesu prakses analizi un zemesgramatu nodalijjumu datiem un iepazistoties ar
konkrétiem ligumiem.

Vienlaikus darba tika apkopota citu valstu pieredze darijumu tiesiskuma un efektivitates
nodro$inasana, izvértéjot tas iespéjamo un vélamo parnemsanu Latvijas tiesibas, un atklata
kopipasuma vieta tiesibu sistéma, izvértéjot ta lomu tiesibu aksiologijas konteksta. Butiski, ka
pétijuma tika izvértéta ari mediacijas izmanto$anas iespéjamiba, risinot kopipas$nieku stridus,
un ta ir diezgan jauna sistéma $ada rakstura stridos.

Pétijums skar ieprieks zinatniskaja literatara neaprakstitus jautajumus, pieméram, kopipa-
$uma novertéjumu darijumu tiesiskuma un efektivitates aspekta, kopipasnieku tiesisko attiecibu
raksturojumu tiesibu sociologijas rakursa, kopipasuma ka tiesibu sistémas dalas aksiologisko
izvértéjumu, jaunu tiesibu aizsardzibas un stridu risinasanas lidzeklu piedavajumu.
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Problems of the Institution of Co-Ownership in Real
Estate Transactions

The goal of the Doctoral Thesis is to analyse and interpret legislation, case-law and legal
doctrine with reference to each other in order to demonstrate the nature of the institution of
co-ownership in real estate transactions by analysing the existing problems and controversies
and formulating suggestions for the improvement of the legal framework.

The tasks of the Doctoral Thesis were to identify and interpret laws governing transactions
with co-owned real estate and to assess whether the notions used in the Civil Law in relation to
the institution of co-ownership are up-to-date. During the research, one of the main task was
to establish whether the existing practice complies with legislative requirements, based on the
summary of opinions of legal scholars and the analysis of case-law and Land Registry data, as
well as specific agreements. It was equally important to aggregate foreign experience in securing
legitimacy and effectiveness of transactions by assessing its potential and desirable incorporation
into national law and to identify the place of co-ownership in the legal system by analysing its
role in the context of legal axiology.

Analysis of the impact produced by the exercise of co-owners’ rights on transactions
was made.

The study deals with issues which have not been described in scientific literature before,
such as evaluation of co-ownership in terms of legitimacy and effectiveness of transactions,
analysis of legal relationships among co-owners from the standpoint of legal sociology, axiological
assessment of co-ownership as part of the legal system, as well as the availability of new means
of the protection of rights and the solution of disputes.

Promocijas darba autore / Doctoral Thesis Author: Aldona Kipane

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Seksualas vardarbibas kriminologiskas problémas

Promocijas darba mérkis — izstradat teorétiski praktisku kompleksu pétijjumu par seksualas
vardarbibas kriminologiskajam problémam un sniegt priekslikumus to risinasana. Promocijas
darba tika veikta vardarbigas noziedzibas stavokla un tendencu analize, izzinatas seksualas var-
darbibas kriminologiskas iezimes un veidi, tika novértéta seksualas vardarbibas izplatiba, ka ari
apzinati un analizéti seksualas vardarbibas determinanti. Vienlaikus darba detalizéti ir izvértéti
teorétiskie un praktiskie seksuala noziedziga nodarijuma viktimologiskie aspekti.

Pétnieciskaja darba autore centas noskaidrot, vai seksualas vardarbibas augsto limeni
nosaka nepietiekami sociali tiesiskie preventivie pasakumi, kas saistami gan ar vardarbibas
apjoma vaju apzinasanu, gan nepietiekamu pétijumu veiksanu, ka ari vina pétija seksualo agre-
siju noteico$os determinantus, kuri no tiem ir saistiti ar noziedznieka personibu un kuri — ar
nodarijumu upuriem.

Promocijas darba ir ietverta seksuala rakstura noziedzigo nodarijuma subjekta tipologija,
kas uzskatama par inovativu pieeju zinatné. To var izmantot mérktieciga un rezultativa preventi-
vaja darba dzimumneaizskaramibas apdraudésanas joma. Latvija nav veikti pétijumi par seksualo
vardarbibu, tas tendencém, nav apzinatas noziedznieku un upuru specifiskas iezimes.
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Criminological Problems of Sexual Violence

The aim of the Doctoral Thesis is to develop a complex theoretically practical study on
criminological problems of sexual violence and to put forward the proposals for solving the above
mentioned problems. In order to achieve the aims of the Doctoral Thesis, the following objectives
have been set: analyse the situation and trends of violent crimes, explore characteristics and
criminological typology of sexual abuse and evaluate the prevalence of sexual violence. As well,
analysis of the determinants of sexual violence are made during the research and criminological
characteristics of sexual offender’s personality are described.

During the research, the author has attempted to explore determinants of sexual aggres-
sion, including those which are related to the perpetrator’s personality and the victims of offenses,
as well as in the study, the author makes an attempt to understand whether high level of sexual
violence can be associated with insufficient amount of socio-legal preventative measures related
to insufficient awareness regarding the extent of violence decreasing the level of violence, and
lack of research in the respective field.

The typology of the subject of sex criminal offenses is an innovative approach to the issue
studied. It can be applied in purposeful and successful preventive work in the field of sexual
inviolability.

Promocijas darba autore / Doctoral Thesis Author: Jelena Groma

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesore / professor Dr. iur. Sandra Kaija

Kriminalprocesualie piespiedu lidzekli: aktualie
problémjautajumi un tiesiska reguléjuma
pilnveidosanas perspektivas

Promocijas darba mérkis — kriminalprocesualo piespiedu lidzeklu tiesiska regulégjuma
analize, ar to saistito problému izzinasana un priekslikumu izteik$ana nacionalo tiesibu normu
talakai pilnveido$anai.

Darba ir raksturota kriminalprocesuala piespiesana ka valsts piespiedu sistémas elements,
pétita tas nozime valsts varas realizésana, ka ariizzinata kriminalprocesualo piespiedu lidzeklu
butiba, pamats, tiesiska daba un sociala vértiba.

Vél saja pétjjuma ir raksturoti kriminalprocesualie piespiedu lidzekli ka sistémas paradiba un
izvértéts Kriminalprocesa likuma reglamentétais piespiedu lidzeklu tiesiskais reguléjums. Batiski,
ka promocijas darba, pamatojoties uz Eiropas Cilvéktiesibu tiesas judikataras analizes rezultatiem,
tika apzinati personas tiesibu ierobeZosanas kritériji saistiba ar kriminalprocesualo piespiedu
lidzeklu piemérosanu un veikta cilvéktiesibu un pamatbrivibu aizsardzibai izmantojamo un dalib-
valstim saisto$o starptautisko instrumentu un Eiropas Padomes komitejas spidzinasanas un necil-
vécigas vai pazemojosas apiesanas vai soda novérsanai zinojumos ietverto rekomendaciju izpéte.

Buatisks promocijas darba ieguldijums ir kompleksa pieeja kriminalprocesualo piespiedu
lidzeklu tiesiska reguléjuma novértéjumam, ietverot taja ari starptautiska kriminaltiesiska sadar-
biba izmantojamos kriminalprocesualos piespiedu lidzeklus.
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Criminal Procedural Compulsory Measures: Topical Issues
and Legal Regulation Enhancement Prospects

The goal of the Doctoral Thesis is to analyse the legal regulation of criminal procedural
compulsory measures and to identify attendant problems, as well as to develop suggestions for
further enhancement of the national legal norms.

The thesis has the following objectives: to describe coercion in criminal procedure as
a component of the state law enforcement system and to scrutinise its significance in the exertion
of state authority, to determine essence of the compulsory measures in criminal procedure, their
fundamental framework, legal nature and social value. Important research is made in the part
of characterising the compulsory measures in criminal procedure as a systematic phenomenon
and estimating the legal regulation of coercive measures as specified in the Criminal Procedure
Law, determining the goal of their application and their peculiar features and problematic issues
as well as estimating the development prospects of legal regulation; elaborating suggestions for
further enhancement of the national legal norms.

As well, analysis of the subject matter of transnational constitutional and criminal proce-
dural directives on human rights and fundamental freedoms is made. There has been investigation
of the criteria for human rights restriction in connection with the implementation of compulsory
measures in criminal procedure based on the judicial practice of the European Court of Human
Rights is made. The essential contribution of the present Thesis is the comprehensive approach
towards the assessment of the legal regulation of compulsory measures in criminal procedure also
incorporating the compulsory measures implemented in international cooperation in the field
of criminal procedure.

Promocijas darba autors / Doctoral Thesis Author: Allars Apsitis

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / profesor Dr. habil. iur. Osvalds Joksts

Kapitala apvienosana romiesu tiesibas un to ietekme
uz masdienu Latvijas Republikas tiesibu institatiem

Promocijas darba mérkis — izpétit un izanalizét romie$u tiesibu pirmavotos atrodamo
informaciju attieciba uz ekonomisko resursu / kapitala apvieno$anas un kopéjas apsaimnieko-
$anas kartibas tiesisko reglamentaciju, vienlaikus analizéjot $a reguléjuma idejisko ietekmi uz
musdienu Latvijas Republikas tiesibu institatiem. Darba tika pétits ekonomisko resursu / kapitala
apvieno$anas un kopéjas apsaimniekos$anas kartibu reglamentéjoso romiesu tiesibu aktu attistibas
ekonomiskais prieksnoteikumu izvértéjums, ka ari veikta romies$u sabiedribas jeb sabiedribas
liguma (societa — latinu val.) izveides un funkcionésanas visparéjo principu tiesiskas reglamenta-
cijas analize. Tika izvértéta romiesu tiesiska reguléjuma ietekme uz masdienu Latvijas Republikas
tiesibu institatiem, veicot romie$u tiesibu pirmavotu un modernas Latvijas likumdosanas aktu
idejisko kopsakaribu analizi u. tml.

Promocijas darbs veicina romie$u tiesibu pirmavotu padzilinatu izpéti, ipasi jautajuma
par ekonomisko resursu / kapitala apvieno$anas un kopéjas apsaimniekosanas kartibas tiesisko
reguléjumu un romiesu juridisko principu ietekmi uz moderno, Latvijas Republikas tiesibas
ietverto, tiesisko institaitu attistibu.
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Consolidation of Capital in Roman Law and its Influence
on the Modern Legal Institutes of the Republic of Latvia

The goal of the research — to study and analyse information contained in the primary
sources of Roman law regarding legislation on the consolidation of the economic resources/capital
and the order of common management, together with analysing the impact of such legislation
on the legal institutes of current Republic of Latvia.

The reseach makes evaluation of the economic preconditions of the development of
the Roman legislation on the consolidation of the economic resources/capital and the order
of common management, and the evaluation of the economic preconditions of the development
of the Roman legislation on the consolidation of the economic resources/capital and the order of
common management.

There are primary sources of Roman law on the consolidation of the economic resources/
capital and the order of common management has been identified and summarised. As well,
the Doctoral Thesis evaluates the impact of the above mentioned regulation on legal institutes
in the modern Republic of Latvia, by analysing ideological interconnection between primary
sources of Roman law and modern Latvian legislation.

Accordingly, the author considers it to be his duty to facilitate thorough study of primary
sources of Roman law, in particular legislation regarding the consolidation of economic resources/
capital and the order of common management and the impact of Roman legal principles on
the development of modern legal institutes incorporated in the law of the Republic of Latvia

Promocijas darba autors / Doctoral Thesis Author: Valdis Voins

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Terorisma novérsanas un apkarosanas teorétiskas un
praktiskas problémas Latvijas Republika un Eiropas Savieniba

Promocijas darba galvenie mérki — paradit terorisma attistibu, precizét masdienu terorisma
galvenas raksturigas pazimes, ka ari apzinat terorisma draudu riskus Latvija un Eiropas Savieniba,
to iespéjamo pastiprinasanos nakotné, nemot véra kopéjo draudu situaciju Eiropas Savieniba,
izstradat praktiskas metodes valsts dienestu darbibas uzlabo$anai pretterorisma joma un veicinat
starptautisko sadarbibu ar Eiropas Savienibas un NATO dalibvalstu tiesibaizsardzibas dienestiem.

Promocijas darba tika pétiti jautajumi par terorisma batibas izpratni misdienas, par tero-
risma veidiem un to evoliciju, par terorisma draudu limeni ietekméjosiem faktoriem un to izzinas
aktualizésanu. Uzmaniba pievérsta ari pretterorisma pasakumu starptautiskajam un nacionalajam
normativajam reguléjumam, kriminalatbildibai par dalibu teroristiskajas darbibas, starptautisko
organizaciju (ANO, ES, NATO) lomu cina ar terorismu u. c.

Promocijas darba ir izskatitas terorisma apdraudéjuma un pretdarbibas problémas gan
Latvija ka atseviska valsti, gan ari pétita masu valsts loma kopéja starptautiskaja sadarbiba $aja
joma. Darba ieteikti iespéjamie atbildigo dienestu darbibas uzlabojumi, praktiski gatavojot un
realizéjot pretterorisma pasakumu kopumu.

Darba novitate ir jautajuma izskatisana kopuma, sakot no risku un apdraudéjuma analizes
lidz praktiskas pretdarbibas terorismam organizacijai Latvija un ES, ka ari pétijuma ir izvértétas
valstu iespéjamas izmaksas cina ar terorismu un $o izdevumu pamatotiba un atdeve.
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Theoretical and Practical Issues in Preventing and Fighting
Terrorism in the Republic of Latvia and the European Union

The Doctoral Thesis examines the issues concerning threat of terrorism and counter-
measures in Latvia as a separate state, as well as the role of our state in common international
cooperation in this area

The aim of the Doctoral Thesis is to explore the possibilities of prevention of terrorism and
its threats as a problem, evaluate the system created for resolution of this problem, and develop
recommendations for improvements to the system. Trace development of terrorism, specify the
main characteristics of modern terrorism. Identify risks of the threat of terrorism in Latvia and EU
and its possible increase in the future taking into account the overall situation of threat in the EU.

Novelty of the Thesis is the overall examination of the issue from threat and risk asses-
sment to practical counteraction against terrorist organisations in Latvia and the EU, as well
as evaluation of possible costs of fighting terrorism and justification of these costs and return.
Materials of the European Court of Human Rights indicate that counteraction of states against
terrorism is carried out by committing separate violations of human rights.

Promocijas darba autore / Doctoral Thesis Author: Vita Nemenova

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. habil. iur. Osvalds Joksts

Cesijas tiesiska reguléjuma modernizacijas virzieni Latvija

Promocijas darba mérkis ir apzinat pastavosas nepilnibas cesijas tiesiskaja reguléjuma
Latvija, izvirzit jaunas teorétiskas idejas un atzinas cesijas tiesiskas regulésanas konteksta.
Pétijuma izanalizéta cesijas attistibas vésture, noteikti un raksturoti cedéjamo prasijumu veidi,
izanalizétas paradnieka tiesibas uz aizstavibu, cesijas ierobezojumi, ka ari apzinatas cedenta un
cesionara saistibas un to izpildes vai neizpildes tiesiskas sekas u. c. Darba izvirzita hipotéze:
pastavosa faktiska situacija Latvija cesijas tiesiska reguléjuma joma prasa ar to saistito problému
risinasanu un tiesibu aktu pilnveidosanu.

Latvijas tiesibu teorija 1idz $im nav bijis fundamentalu pétijumu cesijas teorétiska pama-
tojuma un tiesiska reguléjuma joma. Autore analizé cesijas teorétiskos un tiesiskos pamatus kops
romiesu tiesibu laikiem, apskata dazadu valstu civiltiesibu normas cesijas tiesiskaja reguléjuma,
salidzina tas ar Latvijas tiesibu normam saistiba ar cesiju. Darba tiek analizéti Vacijas, Austrijas,
Sveices, Lielbritanijas, Latvijas un Krievijas visparatzitu civiltiesibu zinatnieku darbi.

Modernisation Tendencies for Cession’s Legal
Regulation in Latvia

The aim of the Doctoral Thesis is to gather information about existing deficiencies in
the cession’s legal regulation in Latvia, bring forward new theoretical ideas and verities within
the context of cession’s legal regulation. Analysis of cession development from the historical point
of view staring with the Roman law times was made and the types of claims under cessation were
identified. The Thesis includes the right transfer connected with the ceded rights to demand
(accessory), defines problems connected with the liabilities of assignee and the assignor and
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the legal consequences of their execution or non-execution. As well, the research of the debtor’s
rights to defense was made.

In law theory of Latvia, till today there have been no fundamental studies within the sector
of cession’s theoretical justification and legal regulation. The author analyses the cession’s theo-
retical and legal basics starting with the Roman law times; considers the civil law norms of
different countries in the field of cession’s legal regulation, compares them to Latvia’s legal norms
in connection with cession.

2016. gads

Promocijas darba autors / Doctoral Thesis Author: Vladimirs Jilkine

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Vitolds Zahars

Eiropas Cilvéktiesibu tiesas loma, nodrosinot tiesibas
uz taisnigu lietas izskatiS8anu tiesa: Latvijas Republikas
un Somijas Republikas pieredze

Sis ir pirmais salidzinogais pétijums, kurs veltits Eiropas Cilvéktiesibu un pamatbrivibu aiz-
sardzibas konvencijas nozimes un Eiropas Cilvéktiesibu tiesas lomas detalizétai izpétei tiesibu uz
taisnigu lietas izskatisanu nodro$inasana Latvijas Republikas Satversmes tiesa, Latvijas Republikas
un Somijas Republikas Augstakajas tiesas, ari izskatot prasibas par nacionalo tiesu noléemumiem,
kuri stajusies likumiga spéka. Pamats lietas parskatisanai tiesa, cita starpa, ir Eiropas Cilvéktiesibu
tiesas konstatétie Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas konvencijas vai tas Protokolu
noteikumu parkapumi.

Pétjjuma meérkis ir noskaidrot Eiropas Cilvektiesibu tiesas lomu lietu taisnigas izskatisanas
nodrosinasana Latvija un Somija, ko nosaka $o valstu konstittcijas un Eiropas Cilvéktiesibu
konvencija.

Promocijas darba ir izanalizéta konstiticijas loma Latvijas Republikas un Somijas Repub-
likas nacionalaja tiesvediba, noteikta Eiropas Cilvéktiesibu konvencijas un Eiropas Cilvéktiesibu
tiesas loma lietu taisniga iztiesasana. Vienlaikus ir izpétita prasibu parskatisanas procedira Latvijas
Republikas un Somijas Republikas Augstakajas tiesas un starptautiska tiesu darbibas uzraudzibas
standarta istenos$ana, ka ari izpétitas tiesibas uz taisnigu lietas izskatiSanu tiesa nodrosinasana.

Role of the European Court of Human Rights in Ensuring
the Right to Fair Trial With the Republic of Latvia and
Republic of Finland as an Example

This research is the first comparative study on a detailed investigation of the values of
the European Convention and the role of the European Court of Human Rights to ensure the right
to a fair trial in the Constitutional Court and the Supreme Court of the Republic of Latvia and
the Supreme Court of the Republic of Finland, including the consideration of claims that have come
into enforceable decisions of national courts. The basis for the review of the case in court is, in
particular, the establishment of the European Court of Human Rights violations of the provisions
for the Protection of Human Rights and Fundamental Freedoms and the attached Protocols.
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The purpose of the study is to determine the values of the ECHR for the national judicial
decisions in Latvia and Finland to ensure the right to a fair trial in the context of the provisions of
the European Convention and the ECHR and the most effective mechanisms to enforce the ECHR
decision in the national court proceedings.

The Doctoral Thesis is written for the first time not only with the analysis of the decisions
of the ECHR, but also supported by the analysis of other adjoining regulations, statistics and a large
amount of literature by Latvian and Finnish authors previously unexplored in legal science in
Finland and Latvia, as well as interviews with the Judges for the European Court of Human Rights
and with the Judges and former Judges for the Constitutional Courts of the Republic of Latvia.

Promocijas darba autors / Doctoral Thesis Author: Ainars Feldmanis

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Policijas funkcijas noziedzibas novérsanas
un apkarosanas konteksta

Promocijas darba mérkis ir izpétit, kuras Latvijas tiesiskas sistémas transformacijas likum-
sakaribas noteica policijas funkciju satura izmainas noziedzibas apkaro$ana un novér$ana, un
apzinat policijas attistibas perspektivas atbilstosi $im izmainam. Pétijuma padzilinati izpétiti
policijas un noziedzibas mijiedarbibas politiskie un tiesiskie aspekti sabiedribas un valsts evo-
ltcijas gaita, socialo funkcionalo attiecibu izmainas, kas iespaido noziedzibu un tas apkarosanu
transformacijas sabiedribas. Apzinatas un analizétas ari masdienu noziedzibas apkarosanas
tendences un to izmantos$anas iespéjas Latvijas policijas cina ar noziedzibu, ka ari analizéts
policijas funkciju saturs noziedzibas apkarosana un novérsana un konstatétas to realizacijas
pakapes Latvija.

Promocijas darba zinatniska novitate izpauzas gan pasa pétamaja probléma, gan pieeja tas
risinasana. Darba izvirzita probléma ir orientéta uz policijas funkciju teorétiska pamatojuma un
praktiska satura precizé$anu noziedzibas novérsana.

Police Functions in the Context of Crime Prevention
and Enforcement

The aim of the Doctoral Thesis is to study the impact of judicial system consequences in
the period of transformation in Latvia on the content changes of the police functions in the process
of combating and preventing of crime, and gather the police development perspectives, according
to the changes. The main objectives are: to profoundly investigate the interaction of the police
and crime, according to the political and legal aspects in the evolution process of society and
state and to find out the way changes in social and functional relations influence crime and
combating of it within transforming societies. As well as gather and analyse current tendencies
in combating of crime and their practical options in the general police fight of crime in Latvia
and to gather the content of the police functions in combating and preventing of crime, and to
find its implementation stage in Latvia. The problems of The Police of Latvia in combating and
prevention of crime, and outline the potential development perspectives were identified.
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Scientific novelty of the Thesis is manifested by the conception of the problem, as well
as the approach of the solution. The Thesis brings forward the problem which is aimed at spe-
cification of theoretical background of the police functions and practical content in the area of
crime prevention

2017. gads

Promocijas darba autors / Doctoral Thesis Author: Andris Pesudovs

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
Dr. iur. Ivars Kronis

Bezstridus piespiedu izpildisanas teorétiskas un praktiskas
problémas ar publisku kilu nodrosinatas saistibas

Promocijas darba mérkis ir pamatot publiskas kilas formas ka procesuali svariga juri-
diska fakta nozimi, kas paradnieka saistibu pamatojo$ajiem pieradijumiem pieskir paaugstinatas
ticamibas pakapi, atvieglo paradnieka saistibas pieradisanu un neierobezo saistibu bezstridus
piespiedu izpildisanas (SBPI) nolémumu piespiedu izpildes lidzekla izvéles zina.

Pétijuma ir izzinati un noskaidroti SBPI darbibas pamatprincipi, likumsakaribas un pub-
liskas kilas nozime vienkarsotaja procesa, padzilinati izpétita dispozitivitates, sacikstes un proce-
sualas ekonomijas principa mijiedarbiba, noskaidrotas SBPI un prasibas tiesvedibas funkcionalas
sakaribas, to istenojamie tiesibu principi un $adu principu darbibas likumsakaribas u. tml. Liels
darbs pétijuma tika ieguldits, lai apkopotu informaciju par nepieciesamajiem priek$nosacijumiem
alternativas procesualas kartibas pieméro$anai, ipasu uzmanibu pievérsot juridiskajiem faktiem,
$o faktu procesualajam pazimém un lidzekliem to konstaté$anai. Analizétas tika ari kilas tiesibu
materiali tiesisko seku iespéjas konstatét kreditora piedzinas tiesibu un ietekmét procesualo
kartibu, uzmanibu pievérsot gan tiesibu zinatnes teorétiskajam nostadném, gan tiesu praksé
paustajam atzinam.

Promocijas darbs ir pirmais zinatniskais pétijums par §is témas problematiku nacionalaja
tiesibu sistéma. Lidz $im tiesibu normu pieméro$ana un tas pareizibas izskaidro$ana tika balstita
uz Latvijas Republikas Augstakas tiesas Senata noléemumu atzinam. Ar tam pamatota parlieciba
ka atbilde uz autora uzsakto polemiku atspogulota ari Civilprocesa likuma komentaros.

Theoretical and Practical Problems of Undisputed
Enforcement of Obligations which are Secured
with a Public Pledge

The objective of the Doctoral Thesis is to substantiate significance of public pledge as
a procedurally important legal fact which attributes certain degree of increased credibility to
evidence grounding a debtor’s obligations, alleviates proving a debtor’s obligation and places no
restrictions on choice of the means enforcing UCEO decisions. The main tasks of the research
are to inquire and determine the core principles of UCEO functioning, the regularities thereof
and the significance of public pledge in these processes. To extensively inquire correlation of
principles of disposition, adversity and procedural economy and provide evaluation of the con-
sequences should the functionality of the said principles be disregarded. As well, to ascertain
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the functional coherence of UCEO and claim proceedings; the implementable thereby law prin-
ciples and regularities of functioning of such principles and summarise information regarding
the needed preconditions for applying alternative procedural order by paying particular attention
to the legal facts, the procedural vestige of such facts and the means for establishing thereof ect.

The Doctoral Thesis is the first scientific study regarding the subject problematics within
the national system of law. Formerly, application of the law norms and explaining the correctness
thereof has been based in the opinions provided by the Supreme Court Senate of the Republic
of Latvia. The conviction is based on those, which, as the response to the initiated polemics by
the author, is reflected in the commentaries to the Civil Procedure Law.

Promocijas darba autors / Doctoral Thesis Author Rolands Neilands

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
asociétais profesors / associate professor Dr. iur. Janis Grasis

Hipotékas instittts un ta pilnveido$anas iespéjas
Latvijas tiesibas

Promocijas darba autors péta, analizé, ka ari izvirza savus priekslikumus normativo aktu
grozijumiem tadu hipotékas problému jautajumu risinasanai, kas lidz $im nav atrisinati, proti:
1) fiktivu darba ligumu, kuru mérkis ir apiet hipotékas kreditoru, problémas risinajumu;
2) kreditoru prasijumu noilguma problémas risinajumu;
3) realnastu arhaisma problémas risinajumu;
4) bezregresa kreditu obligatas piedavasanas potencialajiem kreditnémeéjiem (patérétajiem)
problémas risinajumu;
5) tre$o personu hipotékas akcesoritates problémas risindjumu;
6) par tresas personas saistibam nodrosinata kreditora prasijuma isteno$anas maksat-
nespéjas procesos problémas risinajumu;
7) iekilataja tiesibu iepazities ar informaciju par paradnieka paradu neesamibas problémas
risinajumu.
Pétijuma mérkis ir sagatavot zinatnisku pamatojumu hipotékas institata stiprinasanai un
problémjautajumu novérsanai normativo aktu grozijumu veida.
Promocijas darba tika veikta hipotékas institata vésturiskas attistibas un saturiska izpéte,
veikts ari hipotékas institata salidzinosais apskats ar ASV, kuru atseviskos $tatos pastav bezregresa
hipotekaro kreditu reguléjums, ka ari analizétas tiesibu doktrinas saistiba ar hipotékas instititu.

Mortgage Institution and Possibilities of Improvement
Thereof in the Latvian Law

In the Doctoral Thesis, the author researches, analyses, and lodges his own proposals for
amendments to the law in order to resolve such issues that have not been resolved yet, namely:
1) solution of the problem caused by fictitious employment agreements aimed at circum-
venting mortgagees (hereinafter also interchangeably referred to as a “mortgage
lenders”);
2) solution of the problem with limitation period of creditors’ claims;

— 108 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2019, NR. 2 (14)

Pielikums. RSU Juridiskaja fakultaté aizstavétie promocijas darbi (2012-2019)

3) solution of the problem with archaic nature of real burdens;

4) solution of the problem with the mandatory requirement to offer non-recourse loans
to potential borrowers (consumers);

5) solution of the problem with accessority of a third-party mortgage;

6) solution of the problem with enforcement of a claim of a lender (hereinafter interchan-
geably also referred to as a “creditor”) secured by third-party obligations in insolvency
proceedings;

7) solution of the problem with absence of right of the pledgor to review information
about the debtor’s debts.

The author suggests an innovative solution for majority of issues listed above. Moreover,
the Thesis is not only one of the latest researches in legal science, but also the only scientific
research currently which focuses on the mortgage institution and related issues in an in-depth
and complex manner.

The objective of the research is to prepare a scientific justification for strengthening
of the mortgage institution and prevention of issues in a form of amendments to the laws and
regulations. During the research, analysis of the legal doctrine in the light of mortgage institution
and of the case law in matters related to mortgages was made. The Doctoral Thesis performed
a comparative study of the mortgage institution in the USA, where legal framework of non-
recourse mortgages exists in individual states as well as the study of the mortgage institution
in terms of its contents.

2019. gads

Promocijas darba autors / Doctoral Thesis Author Juris Stukans

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
profesors / professor Dr. iur. Andrejs Vilks

Mantas atziSanas par noziedzigi iegutu tiesiskais reguléjums
un ta piemérosanas problematika

Promocijas darba mérkis ir mantas atziSanas par noziedzigi iegtitu teorétiskas izpratnes un
nozimes izpéte kriminaltiesiskajas attiecibas, izvirzot priekslikumus kriminaltiesiska reguléjuma
pilnveido$anai un noteicot procesa par noziedzigi iegaitu mantu attistibas virzienus.

Pétfjuma ir izpétits un teorétiski novértéts noziedzigi iegitas mantas kriminaltiesiska
reguléjuma saturs, analizéts atsevisku Eiropas Savienibas dalibvalstu tiesiskais reguléjums, veikta
procesa par noziedzigi iegiitu mantu ipatnibam izpéte un noskaidroti problémaspekti kriminal-
tiesiskaja reguléjuma, ka ari izzinatas procesa par noziedzigi iegiitu mantu iesaistito personu
tiesibas, pienakumi un iespéjas istenot savas intereses. Veikta ari starptautiskas sadarbibas aspektu
analize par noziedzigi iegtitas mantas aprites apkarosanu.

Darba paveiktais tiesibu normas piemérotajam un ari jebkurai personai dod praktisku
iespéju visaptverosi un pilnigi izprast tiesibu institata — noziedzigi iegtitas mantas — butibu un
saturu, tikt skaidriba par tiesibu normu jégu un piemérosanas aspektiem, vispusigi izprast pro-
cesa par noziedzigi iegitu mantu iesaistito personu tiesibas un iespéjas istenot savas intereses.
Tiesibu normu piemérotajam dod iespéju vienados juridiskos un faktiskos apstaklos nodrosinat
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vienveidigu tiesibu normu piemérosanu un at$kirigu attieksmi at$kirigos apstaklos. Darba paveik-
tais jebkurai personai nodrosina iespéju izzinat un aizstavét Latvijas Republikas Satversmé garan-
tétas cilvéka pamattiesibas, to skaita tiesibas zinat savas tiesibas, tiesibas aizstavét savas tiesibas
un likumiskas intereses taisniga tiesa.

Legal Framework for Recognising Property as Criminally
Acquired and the Issues Related to it

The aim of the Doctoral Thesis is to research theoretical understanding and significance
of the recognition of property as criminally acquired during an investigation in criminal law
relations, offering propositions for the improvement of the criminal law framework and deve-
lopment of the proceedings regarding criminally acquired property.

To achieve the aim of the Doctoral Thesis, the following tasks were set: to research and
theoretically evaluate the criminal law framework related to criminally acquired property and to
analyse the legal framework of individual EU Member States, as well as to research peculiarities of
proceedings regarding criminally acquired property and to find out the challenges of the criminal
law framework. Besides, the research and analysis of the rights, obligations and opportunities
for realising the interests of persons involved in the proceedings regarding criminally acquired
property were made.

The work accomplished provides practical possibilities for the person implementing the law
as well as for any person to comprehensively and fully understand the essence and content of
the legal concept of criminally acquired property, to clearly understand the meaning and imple-
mentation aspects of the legal provisions, and to comprehensively understand the rights and
possibilities for realising interests of persons involved in the proceedings regarding criminally
acquired property. To the person who implements the law - the opportunity to ensure a uniform
application of legal provisions under the same legal and factual circumstances and different treat-
ment in different circumstances. The accomplished work provides anyone with the opportunity
to discover and defend the fundamental rights of a person guaranteed in the Constitution of
the Republic of Latvia, including the right to know their rights, the rights to defend their rights
and legitimate interests in a fair trial.

Promocijas darba autors / Doctoral Thesis Author Lauris Bocs

Darba zinatniskais vaditajs / Doctoral Thesis Supervisor:
asociétais profesors / associate professor Dr. iur. Janis Grasis

Eiropas Savienibas finansu sektora tiesiskais reguléjums:
problémas un iespé&jamie risinajumi

Promocijas darba mérkis ir noskaidrot Eiropas Savienibas finansu sektora tiesiska regulé-
juma aktualo sistémisko saturu, nosakot ta nepilnibas un juridiskas risindjuma iespéjas. Hipotéze:
Eiropas Savienibas finan$u sektora tiesiska reguléjuma parmainas parmantota inflacionara mone-
tara likumdosana aizskar sabiedribas vairakuma ipasumtiesibas bez konstitucionali nostiprinatas
nepieciesamibas.
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Galvenie pétijuma uzdevumi ir skaidrot Eiropas Savienibas finans$u sektora attistibu,
subjektus un jédzienu saturu Eiropas tiesibu sistéma, identificéjot ari dominéjosos tiesibu insti-
tatus; veikt monetaras politikas salidzino$o apskatu par publiski tiesisko attiecibu ietekmi uz
privattiesiskam attiecibam un otradi; ka ari izpétit uzraugoso instittciju atbildibu un Eiropas
Cilvektiesibu tiesas un Eiropas Savienibas Tiesas praksi finansu interesu un ipasumtiesibu aiz-
sardziba. Promocijas darba ir analizétas ari nacionalas likumdos$anas iespéjas finansu sektora
tiesiska reguléjuma veidosanai Eiropas Savienibas kopéja tiesibu sistéma, identificéti problémjau-
tajumi un izvirziti priekslikumi to novérsanai, noradot uz iespéjamiem vadmotiviem turpmako
normativo aktu izstrade.

Ievérojot finansu sektora plaso raksturu, $is pétijums dod fundamentalu ieskatu tikai
butiskakajos un sabiedribai visaktualakajos jautajumos, proti, tiek izvértétas pédéjas izmainas
kreditu, apdrosinasanas un ieguldijumu darijumu tiesibu tvéruma, noteikti uzsvari un visparéji
aprakstiti subjekti. Savukart prakses izklasts aptver tiesu praksé nostiprinatos ipasumtiesibu
aizsardzibas aspektus, kas ietilpst finan$u sektora parvaldiba.

Legal Regulation of the European Union’s Financial Sector:
Problems and Possible Solutions

The aim of the Doctoral Thesis is to clarify the topical systemic content of the legal
framework of the financial sector of the European Union, identifying its shortcomings and any
possibilities for legal solutions. Hypothesis: the inheritance of inflationary monetary policy within
the changes of the regulatory enactments of the financial sector of the European Union infringe
on property rights of the majority of society without constitutional necessity.

Following objectives are set: to clarify the development of the financial sector in the European
Union, as well as the content of the participants and concepts of the European system of law by
identifying the dominant legal institutes and to compare the impact of public-legal relationships
existing in the European Union’s monetary policy and the private financial sector on private-law
relationships and vice versa. As well as to investigate the accountability of supervisory authorities
as well as the case-law of the European Court of Human Rights and the European Union regarding
the protection of financial interests and property rights. Analysis of the means available to national
legislators for creating a legal framework for the financial sector within the common legal system
of the European Union was made and shortcomings and advance solutions suggestions pointing
out possible guiding principles for future regulatory enactments were identified.

Given the wide-ranging nature of the financial sector, this study provides a fundamental
insight into only the most essential and most relevant issues for society, namely, the latest deve-
lopments and the scope of credit, insurance and investment business rights are explored, emphasis
and generally described subjects are identified. Whereas, the presentation of legal practice
covers court-established protection aspects of property rights that are part of the management
of the financial sector.
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