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Priekšvārds
Elektroniskajam juridiskajam žurnālam “Socrates” ir transnacionāls raksturs.
Žurnālā tiek iekļauti zinātniskie raksti, kuru autori pārstāv dažādas valstis un daudz
veidīgas tiesību skolas. Līdz ar to lasītājiem ir iespējas iepazīties ar interesantu starptautisko
pieredzi tiesiska rakstura problēmu izpētē un to risināšanā. Šajā “Socrates” krājumā ir
ietverti raksti, kas saistīti ar krimināltiesisko, starptautisko un civiltiesisko jomu.
Informatīvi bagāts un saturīgs ir Ukrainas Jaroslava Gudrā Nacionālās tiesību
universitātes zinātnieku A. Skripnika (A. Skrypnyk) un I. Titko raksts par elektronisko
mediju sniegtās informācijas izmantošanu krimināltiesiskajā judikatūrā, izvērtējot
atbilstošas ziņas kā pierādījumus. Autori savā rakstā analizē sešu Eiropas valstu tiesisko
regulējumu, izpēta elektronisko pierādījumu nozīmi pierādījumu avotu sistēmā, apskata
publiskas un speciālas izmeklēšanas darbības, ko var izmantot elektronisku pierādījumu iegūšanā. Rakstā tiek izdarīts pamatots secinājums par to, ka vienots starptautiskā
regulējuma un procedūru trūkums rada būtiskas problēmas elektronisku pierādījumu
iegūšanā no citām valstīm.
Noziedzības struktūrā īpaša nozīme ir atkārtotai jeb recidīvai noziedzībai.
V. S. Batirgarejeva (V. S. Batyrgareieva) un S. Kaija analizē recidīvās noziedzības novēršanas problēmu ANO noziegumu novēršanas sistēmas metodoloģiskajā ietvarā. Apskatot
minēto problēmu starptautiskā dimensijā, tiek izdarīts slēdziens, ka nav vienotas pieejas
noziedzības definējumā un pastāv atšķirīga prakse atkārtotu noziedzīgu nodarījumu
uzskaitē. Līdz ar to recidīvās noziedzības līmenis dažādās valstīs ir grūti salīdzināms.
Jāatzīst, ka pašreizējā laikā pasaulē ir vērojamas izteiktas vardarbīga ekstrēmisma,
radikālisma un terorisma izpausmes, kuru pamatā ir gan reliģiski, gan etniski un ideoloģiski faktori. Reliģiskā ekstrēmisma kā sociāli tiesiska fenomena izpētei ir pievērsies
Prištinas (Kosova) universitātes profesors H. Demolli. Jāuzsver, rakstā salīdzinoši plaši ir
analizēta gan starptautiskā prakse, gan arī atsevišķu valstu reaģēšanas veidi ekstrēmisma
un teroristu darbību novēršanā un apkarošanā.
Gruzijas jaunais tiesību zinātnieks G. Abuseridze pievērš lasītāju uzmanību starptautiskās tirdzniecības stratēģijai līdzsvara sasniegšanā starp bagātajām un mazāk nodrošinātajām valstīm. Mūsdienu stratificētajā sabiedrībā būtu jābūt lielākai saskaņotībai starp
tirdzniecības un cilvēktiesību interesēm. Autors secina, ka ilgtermiņa drošības stratēģijā
tirdzniecības politikas sabalansētība var veicināt vardarbības un terorisma novēršanu.
Tiesību apakšnozaru sistēmā aizvien straujāk attīstās medicīnas tiesības. Minētās
jomas speciālistes K. Palkova un E. Libanskiate ir aprakstījušas ārstniecības personu
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un nepilngadīgo pacientu mijiedarbību un sadarbību, kas līdz šim nav pietiekami pētīta
no tiesiskā aspekta. Autores secina, ka ārstniecības personām galvenokārt ir noteikti
ierobežojumi, savukārt nepilngadīgiem pacientiem lielākoties ir definētas tiesības. Lai
nodrošinātu sekmīgu veselības aprūpi, minētajiem subjektiem būtu jābūt tiesību un pienākumu sabalansētībai.
Specifiskai tiesību tēmai ir pievērsusies V. Ukaja-Elšani (V. Ukaj-Elshani), kura
analizē jus cogens normas vēsturiskā kontekstā un apskata to piemērošanu starptautiskajās
tiesās. Jus cogans normas ir starptautisko valstu kopienā atzītas normas, no kurām nav
pieļaujama atkāpšanās. Autore savā rakstā pieskaras šo normu raksturojumam, apskata
to vēsturisko evolūciju, kā arī atzīst šo normu perspektīvo unifikāciju, kas vienkāršotu
starptautisko tiesu darbu.
Rakstu krājumā iekļautajos rakstos tiek pausti daudzveidīgi viedokļi un tiek atsegta
dažāda Eiropas valstu juridiskā pieredze un tiesiskais regulējums, tiek analizētas atsevišķas sociāli tiesiskās parādības un problēmas. Tiesību zinātniekiem būtu jāturpina to
tālākā izziņa un konstruktīvu risinājumu meklēšana.
Dr. iur. Andrejs Vilks,
RSU Juridiskās fakultātes profesors
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Foreword
Electronic judicial journal “Socrates” has a transnational nature. The journal
includes scientific articles the authors of which represent multiple countries with diverse
schools of law. Thus, the readers have the opportunity to acquaint themselves with
an interesting international experience in researching and resolving legal problems.
The current 15th edition of “Socrates” comprises of articles connected with criminal,
international and civil law.
The article by scientists A. Skrypnyk and I. Titko form Yaroslav Mudryi National
Law University is informatively rich and meaningful focusing on the use of information
from electronic media in criminal proceedings, including assessment of the use of relevant
information as evidence. The authors have undertaken analysis of the legal framework
of six European countries, investigated the place of electronic evidence in the system of
evidence sources, examined public and special investigative activities that may be used to
obtain electronic evidence. The article has reached a grounded conclusion that the lack
of a common international framework and procedures poses significant problems in
obtaining electronic evidence from other countries.
In the structure of crime, a very special place is taken by criminal recidivism.
V. S. Batyrgareieva and S. Kaija have analysed the issue of prevention of criminal reci
divism in the methodological framework of the UN Crime Prevention System. Looking at
this problem via an international dimension, it is concluded that countries have different
practices in defining criminal recidivism and listing such recidivism. Thus, comparison
of criminal recidivism among different countries if hardy comparable.
It must be admitted that in the current world there are strong manifestations of
violent extremism, radicalism and terrorism the basis of which might be religious, ethnic
and ideological factors. The study of religious extremism as a social legal phenomenon
has been addressed by the professor at the University of Prishtina (Kosovo) H. Demolli.
It should be emphasised that the article analyses the international as well as individual
country’s responses in preventing and combating extremist and terrorist activities in
sufficient detail.
The Georgian young legal scholar G. Abuseridze draws the readers’ attention to
the strategy of international trade in achieving a balance between the richest and least
prosperous countries. In the current stratified society, there would have to be a greater
coherence between trade and human rights interests. The author concludes that in a longterm security strategy, trade policy balance can contribute to the prevention of violence
and terrorism.
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Medical law is developing more and more within the system of legal sub-sectors.
The specialists of the mentioned field K. Palkova and E. Libanskiate, have described
the interaction between medical practitioners and juvenile patients, which is an inefficiently researched cooperation from a legal point of view. The authors conclude that
restrictions mainly exist for medical practitioners; in turn, for minor patients the rights
are mostly defined. For successful healthcare, these entities should have a balance of
rights and responsibilities.
V. Ukaj-Elshani has addressed a specific legal issue analysing jus cogens norms
in historical context and reviewed their application in international courts. Jus cogens
norms are norms recognised by the international community from which no derogation
is permitted. In her article, the author touches upon the characteristics of these norms,
examines their historical evolution, and recognises the promising unification of these
rules, which would simplify the work of international courts.
The articles included in the collection of articles refer to various opinions expressed,
reveal various legal experiences and legal regulations of European countries and analyse
certain social legal phenomena and problems. Legal scholars would have to continue to
study them further and find constructive solutions.
Andrejs Vilks,
Professor at the Faculty of Law
of Rīga Stradiņš University
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Use of Information from Electronic Media
in Criminal Proceeding of Several European
States: Comparative Legal Research
Andrii Skrypnyk, Ph.D. researcher
Yaroslav Mudryi National Law University, Ukraine, Kharkiv
antey.pl@gmail.com

Ivan Titko, Prof., Ph.D. (Doctor of Juridical Sciences)
Poltava Law Institute of Yaroslav Mudryi National
Law University, Ukraine, Poltava
titko.iv@gmail.com

Abstract
Investigation of criminal offenses is becoming increasingly associated with the use
of information in electronic form. Electronic evidence becomes an integral part of the normative basis of criminal proceeding. The article is devoted to the comparative legal
study of the use of information from electronic media in criminal proceeding of several
European states. First, the experience of “classical” states of the continental legal system
(France, Germany, and Italy) was highlighted. Further, the study of the Baltic region
states experience was carried out in relation to each of the states not in isolation, but
according to the most favorable structure for comparison. After that some general trends
and the most striking problems with the subject were shown. General conclusions related
both to signs of electronic evidence and to the most demanded procedural mechanisms
for obtaining such data were made.
Keywords: comparative criminal process, electronic evidence, electronic information, investigative actions.

Introduction
Development of information technology greatly affects all spheres of public life.
Criminal justice is not an exception. Regulated sources of evidence and procedural tools
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for their reception can no longer ignore the enormous amount of electronic data containing unique information for crime disclosure. At the same time, each legal system
adapts to modern conditions in different ways.
In view of the similarity of the legal systems elements within the RomanoGermanic (continental) legal family, the comparative legal study of the states belonging
to it is especially valuable. The choice of individual states is due to the following reasons:
1) the legal systems of France, Federal Republic of Germany and Italy traditionally belong
to the same group or legal family [7, 116–117]; 2) the legal systems of the Baltic region
countries (Estonia, Latvia and Lithuania), having undergone the long-term influence of
the socialist system, nevertheless, have made significant progress in the implementation
of human rights standards, in particular in criminal proceeding. 1
Given the objective complexity of forming a systemic view of electronic evidence
in the criminal proceeding of foreign countries solely on the basis of the primary material (including considering the language barrier), the primary sources of information
(regulations and practice), and modern works of scientists of the respective states have
become the benchmarks in the comparative study.
The algorithm of foreign experience study is compiled according to the most expedient, in our opinion, sequence: 1) legal regulation; 2) the place of electronic evidence in
the system of evidence sources; 3) problematic issues of observance of human rights and
freedoms; 4) public and secret investigative actions that can provide electronic evidence
obtaining. In the study of foreign experience, the priority is given to legal regulations
with the addition of useful provisions of judicial practice.
Based on the study of foreign experience, we have formed conclusions with
the simultaneous identification of general trends and the most pressing problems of
electronic evidence use in the field of criminal justice in order to lay the groundwork for
further scientific research in the given direction.

Experience of “classical” states of
the continental legal family
France
The Criminal Procedure Legislation of the French Republic does not contain
the concept of electronic evidence or digital evidence. Instead, the French criminal justice
authorities identify several aspects related to digital data and their use in law enforcement.
Each aspect follows from the relevant regulatory framework: (1) Postal and
Electronic Communications Code (Code des Postes et des communications électroniques)
identifies obligations relevant to Internet service providers vis-à-vis individual users and
1

For example, Estonia’s high position in the ranking of states under the rule of law index can serve
as confirmation. (https://gtmarket.ru/research/rule-of-law-index/info).
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public authorities; (2) Criminal Code (Code pénal) defines crimes and offences committed
against or through the use of information and communication systems; (3) Criminal
Procedure Code (Code de procedure pénale) frames the legal requirements for digital
evidence collection; (4) Internal Security Code (Code de la sécurité intérieure) defines
how intelligence agencies can collect information and data for the purpose of maintaining
security and countering terrorism [11, 15–16].
The French Code of Criminal Procedure (hereinafter referred to as the FCCP)
provides the possibility to use criminal evidence in information and communication
systems (Art. 94 of the FCCP).
At the same time there is a differentiation of procedural order of access to: (electronic communications; digital data, [11, 17; 2, 277] in particular:
a) regarding the electronic form of communication, the procedural law determines,
firstly, the conditions under which law enforcement authorities may initiate
the interception of communicative information (Article 100-100-7 of the FCCP),
and secondly, the list of data that can be obtained (Article 706-95-706-95-10).
The specification of the mentioned procedural rules was found in the Postal
and Electronic Communications Code, which obliges Internet service providers:
(1) to collect and store communication data for one year, the list of which is
exhaustive (Art. L34-1, R10-13 of the FCCP); (2) to provide such information to
law enforcement authorities only for the purpose of a criminal investigation, and
only in the case of a request [11, 17–18]. The refusal to provide data on request
results in fine imposition [2, 276];
b) in general terms, procedural regulation of digital data obtaining is as follows.
Firstly, the French investigation authorities are authorised to implement a technical device, capable of recording, storing and transmitting information to
the relevant authorities, to the information system of the user without his consent (Art. 706-102-1 of the FCCP) [11, 17]. The term dispositif technique used
in this rule covers a large variety of tools, but it is mostly related to Trojans.
Such procedural action can only be carried out by permission of the court to
investigate crimes that, according to the qualifications of the European Court
of Human Rights, may be attributed to serious criminal activity [3]. Secondly,
in proceedings concerning a separate category of crimes, the possibility of
decrypting data protected by information security systems is foreseen, subject
to prior permission of the prosecutor or the court (Art.230-1-230-5 of the FCCP)
[3]. Thirdly, law enforcement agencies are authorised to gain access to geographical localisation of any object deemed relevant to criminal investigations
(Art. 230-32-230-44 of the FCCP) [3].
Thus, the French legislation covers the full range of possible cases of obtaining
and using digital evidence, with the simultaneous installation of information security
guarantees introduced in the Act on Information Technology, Data and Civil Liberties
in 1978 [21].
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Germany
Legal basis of electronic form of evidence-based information use in the Federal
Republic of Germany (hereinafter – Germany) makes up the German Code of Criminal
Procedure (Strafprozeßordnung) (hereinafter – the GCCP) [13], certain provisions
of the Federal Criminal Police Office Act) (Bundeskriminalamtgesetz) [14], the Tele
communications Act (Telekommunikationsgesetz) [25]. Similar to the FCCP, the GCCP,
although not using or reinforcing the concept of electronic evidence or digital evidence,
contains provisions that can be applied to information in electronic form, especially in
terms of its defense during the investigation [20, 27]. For example, such standards include:
the prohibition on seizure of written communications or any information about them if
their holder has the right to refuse to testify (Sec. 1 Par. 97 of the GCCP); the prohibition
on seizure of audio recordings, image recordings, information, photographs and other
works owned by journalists and the media (Sec. 5 Par. 97 of the GCCP) [13].
Investigating procedural tools, we should touch the coverage of the constitutional
aspect, especially in terms of human rights and freedoms observance. Thus, the body of
constitutional control of Germany, on the basis of the systematic combination of two constitutional values: human dignity (Art. 1 of the German Basic Law) and self-development
(freedom) of an individual (Par. 1 Art. 2 of the German Basic Law), has developed a new
concept of the right to privacy in the digital space. In its decision, the court named it as
the right to the guarantee of the integrity and confidentiality of information technology
systems [11, 36]. The Federal Constitutional Court of Germany noted that the secret
access to the information and technology system, which consists in actions monitoring
of the system user or information reading, can be considered valid only in the presence
of factual data on the threat to the protected interests of higher, compared with private, priority level [17]. Thus, the constitutional control body of Germany has extended
the legal protection of guarantee of the right to privacy of correspondence, postal items
and telecommunications (Art. 10 of the German Basic Law), extending its validity and
information generated and stored on electronic devices [11, 36].
In the context of collecting information from electronic media, the public tools are:
(1) seizure (Sec. 94-98 of the GCCP); (2) automated comparison and transfer of personal
data (Sec. 98-98c of the GCCP); (3) request for receiving telecommunication information
stored by telecommunication service providers (Sec. 100g, 100j of the GCCP); (4) inspection of documents and electronic media (Sec. 110 of the GCCP).
The most striking features of these actions are as follows:
a) seizure may concern items that can be relevant to the investigation as evidence,
in particular computer files and e-mails [15, 139]. The GCCP does not link
the possibility of the seizure with a certain degree of severity of the investigated
offence. At the same time, according to the general rule, such procedural action
can be carried out on the basis of a court ruling, and only in urgent cases –
the decisions of the prosecutor or the investigator on his behalf (Par. 1 Sec. 98
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of the GCCP). The specificity of the seizure is that it can only relate to information that is on electronic media, which was previously obtained or created,
and then only stored. In the case of the transmission of this information by
communication channels, its collection should be carried out within the control of telecommunications (Sec. 100a of the GCCP), which is already a secret
investigative action [15, 57–58];
b) automated comparison and transmission of personal data are based on obtaining
and automated processing of personal data bases carried out in order to establish
the circle of persons who have important characteristic features for the further
investigation (Par. 1 Sec. 98а of the GCCP). In the context of our research, at least
three aspects of such investigative action deserve attention. Firstly, the establishment of a requirement regarding the gravity and nature of the criminal
offence under investigation (Par. 1 Sec. 98a of the GCCP); secondly, the conduct
of an action using automated information systems (Sec. 98c of the GCCP); thirdly,
the obligation to return the electronic media to disposers after the end of the data
comparison and to delete the copied information (Par. 3 Sec. 98b of the GCCP);
c) request for receiving telecommunication information stored by telecom
munication service providers may relate to information about subscribers of
telecommunication services (Sec. 111, 113 of the Telecommunications Law
(Telekommunikationsgesetz)) [25] – according to Sec. 100j of the GCCP, or
telecommunication services provided (Sec. 113b of the Telecommunications
Law) [25] – according to Sec. 100g of the GCCP. At the same time, such request
may not relate to: the data related to the use of e-mail; the data held by overthe-top massaging providers [11, 34];
d) inspection of documents and electronic media (Par. 1 Sec. 110 of the GCCP)
is possible only concerning the documents found during the search. Although
this article does not contain general rules for carrying out the inspection of
electronic media, there is a special rule devoted to the remote inspection in
Par. 3. According to this rule, if there is a threat of stored data loss, it is allowed
to conduct an inspection of an electronic medium that does not have physical
access, but is available virtually (for example, via a local network).
The tools for secret investigative actions are more diverse. For example, telecommunications control (Sec. 100a, 100b of the GCCP) may be implemented using specially designed software – Bundestrojaner (Quellen-Telekommunikationsuberwachung).
The specified Trojan programme is not directly foreseen by the GCCP, but it is “legalised”
through the provisions of the Federal Criminal Police Act (Sec. 51) [14] as a preventive
measure against terrorist threats. The value of such software is the ability to track and
record all kinds of real-time electronic communications (such as Skype, instant messaging, e-mails) even before their encryption [11, 30–31]. And it greatly increases the event
efficiency and the reliability of its results. However, the question of the admissibility of
evidence obtained using such a Trojan programme (under the so-called online search)
is ambiguous in German law enforcement practice [2, 267; 11, 31; 15, 167].
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Italy
The use of information from electronic media in the criminal proceeding in Italy is
based on the Italian Code of Criminal Procedure (Сodice di procedura penale) (hereinafter
referred to as the ICCP), and in some aspects of the Personal Data Protection Code (Codice
in materia di protezione dei dati personali) [10] and the Electronic Communications
Code (Codice delle comunicazioni elettroniche) [9]. Similar to the regulations of France
and Germany, Italian criminal procedure legislation does not distinguish “electronic” or
“digital evidence” as an independent procedural source.
The ICCP provides procedural tools for evidence collecting from electronic media
including the following procedural actions: inspection (Art. 244); search, including “digital” one (cl. 1-bis Art. 244, cl. 1-bis Art. 352); seizure of electronic data (Art. 254-bis);
recording and seizure of information in urgent cases (Art. 354).
Their features are considered further:
a) the ICCP does not provide for a separate type of inspection, the object of which
is electronic media. However, in the case of information or telecommunication
systems, it is envisaged that technical measures should be taken to ensure that
the data are unaltered (for example, by disconnecting from a global or local
network) [9];
b) regarding the search, the ICCP distinguishes a special kind, the object of which
may be electronic media of information, such as digital data, software or other
“electronic” traces (cl. 1-bis Art. 247). Such a search is called a “digital” one in
the scientific literature [11, 45]. It is conducted on a motivated permission, if
there are reasons to believe that information necessary for the investigation is
contained in the information or telecommunication system. At the same time,
the person who conducts a “digital” search is responsible for taking technical
measures aimed at ensuring the integrity of stored data [8].
c) the electronic data seizure (Art. 254-bis of the ICCP), which is specifically
designed to collect evidence from digital sources, is based on the seizure of data
from information, telematic and telecommunication service providers. In this
case, a particular attention is paid to maintaining the authenticity of the data
received. Thus, the originality of digital data should be provided both by providers during collection and storage and by the investigating authorities when
copying on electronic media (Art. 254-bis of the ICCP) [8]. It is noteworthy that
the range of providers obliged to provide “mandatory services” does not include
over-the-top massaging providers and information society services providers 2
2

This refers to the services regulated by Directive 2000/31/EC of the European Parliament and
of the Council of 8 June 2000 on Certain Legal Aspects of Information Society Srvices, in particular Electronic Commerce, in the Internal Market (Directive on electronic commerce) [See
Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on Certain
Legal Aspects of Information Society Srvices, in particular Electronic Commerce, in the Internal
Market (‘Directive on electronic commerce’). Official Journal of the European Union (L 178) 17 July
2000. Available from: http://data.europa.eu/eli/dir/2000/31/oj [Accessed 29 November 2019].
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(for example, Google, Facebook, Skype, etc.) [11, 44]. That is why, according
to the described situation, it is advisable not to conduct a seizure, but to apply
a mechanism for collecting digital documents and computer data stored abroad
(Art. 234-bis of the ICCP);
d) fixing and seizure of information in urgent cases, as one of the urgent inspection
types (Art. 354 of the ICCP), are, first of all, of a preventive nature. Their conduct
is allowed in the presence of a real threat of destruction or alteration of evidentiary information (digital data, computer programs, and other information
from computer or telecommunication systems). The features of this extraordinary investigative action are that it can be carried out: before the beginning of
the investigation; by police officers who are not investigators (cl. 2 Art. 344 of
the ICCP). At the same time, the police have three main responsibilities: 1) to
take all possible measures to keep the information unchanged and to prevent
access to it; 2) in the presence of technical capability, to copy the information
to the electronic media; 3) if necessary, to remove the electronic media [8].
The tools for secret investigative actions in Italian procedural law are consistent
with the traditional one: an interception of conversations (Art. 266 of the ICCP), an interception of computer or telematic communications (Art. 266-bis of the ICCP), a seizure of correspondence, including electronic (Art. 353 of the ICCP) and so on. Given
the limited scope of the article, we will try to focus on highlighting only one, but in
our opinion, the most problematic aspect is the use of Trojan programs for electronic
evidence obtaining [11, 47]. Trojan programmes are a type of malware that appears to
be harmless and deceives the user in order to stimulate an active conduct that will result
in its installation on the target computer system [26, 88]. The ICCP does not directly
regulate the legitimacy of the Trojan programmes use during the criminal investigation.
At the same time, the possibility of using malware can follow from a number of provisions of the law [1, 8–13].
Attempts to resolve regulatory uncertainty have been made by the Italian Supreme
Court of Cassation and have been consolidated in a number of decisions on this issue.
The position of the court can be conditionally grouped in the following way:
a) there is no secret observation when using Trojans. This conclusion follows from
the fact that the investigation body’s actions consist solely in the removal and
duplication of information stored on the hard disk. That is, the seizure is not
any “flow of communications”, but “only an operational relationship between
the microprocessor and video of the electronic system” (Italian Supreme Court
of Cassation, Division V, Decision № 24695, of 14 October 2009) [26, 91];
b) the above position, supported by another decision of the Italian Supreme Court
of Cassation (Italian Supreme Court of Cassation, Division VI, Bisignani Case –
Decision No. 254865, of 27 November 2012), did not remain without further
development. Thus, the court recognised the necessity of obtaining a permit
from the prosecutor to conduct such a private action [26, 92];
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c) the Italian Supreme Court of Cassation identified the case where the use of
the Trojan programme should be considered “invasive and unlawful” (Italian
Supreme Court of Cassation, Division VI, Musumeci Case – Decision No. 27100,
of 26 May 2015) [11, 47]. This inadmissible interference occurs when the Trojan
program collects not the information that is already stored on the media, but
the information that is generated on-line and can be captured by the information system (for example, by activating the microphone or video camera of
the device, recording the data input by the user);
d) the given categorical conclusion, at the same time, is not absolute. The court
recognised the lawful use of Trojan programmes in the way described above
without obtaining prior judicial authorization only in the course of an investigation of terrorism or organized crime (Italian Supreme Court of Cassation, Joint
Sessions, Scurato Case – Decision No. 1 July 2016) [11, 48].
Thus, being irregularly normative, the issue of using Trojans in the criminal process in Italy is solved as follows: online search [26, 92] of the information stored is legal
and can be carried out subject to the minimum warranty – receiving a permission from
the prosecutor, while online surveillance [26, 92] with the information obtaining that is
being transmitted or only being formed, requires a prior judicial authorisation, the lack of
which is justified only in the course of the investigation of “serious criminal activity” [16].

Experience of the Baltic states
The Code of Criminal Procedure of the Republic of Lithuania (Baudžiamojo proceso kodekso) [6] (hereinafter – the LitCCP) and the Code of Criminal Procedure of
the Republic of Estonia (Kriminaalmenetluse seadustik) [4] (hereinafter – the ECCP)
contain no special principles or rules for collecting evidence from electronic media. 3 At
the same time, the legislation of the Baltic States differently solves the issue of the affiliation of electronic evidence to types of procedural sources. According to the LitCCP,
electronic evidence can be qualified as documents (cl. 4 Part 1 Art. 96 of the LitCCP).
The ECCP provides a non-exhaustive list of evidence sources, including lists and information from electronic media (videos of secret activities, movies and other data records)
(Sec. 63 of the ECCP) [4]. According to the ECCP, it can generally be concluded from
case law and legal commentary that evidence in digital form is accepted in courts like
any “tangible” evidence [22, 109].
In contrast to the above mentioned, the Code of Criminal Procedure of Latvia
(Kriminālprocesa likums) [5] (hereinafter – the LatCCP) establishes electronic evidence
3

In Estonia, this feature is criticised by scientists [See Osula, A.-M., Zoetekouw, M. (2017).
The Notification Requirement in Transborder Remote Search and Seizure: Domestic and Inter
national Law Perspectives. Masaryk U.J.L. & Tech. 11 (1) 103, p.109. Available from: https://doi.
org/10.5817/MUJLT2017-1-6 [Accessed 29 November 2018].
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as a separate source (Art. 136 of the LatCCP) (as the other “classical” evidence: testimony, physical evidence, documents, etc.). Meanwhile, the Latvian science has suggested
the possibility of using electronic data only with electronic media – physical evidence
and/or expert opinion drawn up as a result of their research. According to scientists, if
the direct study of physical evidence is not possible, electronic evidence can only be used
as indirect, and only if it is confirmed by other means of proof [24, 61].
Proceeding to the study of secret investigative actions, in particular, the LatCCP
assumes the following: 1) granting access to information that is processed, stored or
transmitted by the electronic information system (upon request, without the possibility
of the media seizure) (Art. 190 of the LatCCP); 2) a provisional action is imposing on
the information disposer the obligation to keep it unchanged, ensuring its inaccessibility
for third parties for up to 30 days (Art. 191 of the LatCCP); 3) the request for information
stored in accordance with Art. 191 (Art. 192 of the LatCCP) [5].
The LitCCP establishes slightly different tools. They consist, among other things,
of the following investigative actions: 1) access of the prosecutor to information (Art. 155)
is a familiarsation with the information content and its copying carried out on the basis
of a prosecutor decision made with the consent of the preliminary proceeding judge 4;
2) inspection with the use of technical means (Part 2 Art. 205 of the LitCCP), which
may be carried out not only at the site of the object’s detection, but also in the most
suitable place for this (from a technical point of view); 3) photographing, video shooting
of the accused and other persons at the decision of the prosecutor for the formation of
forensic card files (Art. 156 of the LitCCP) [6].
In the criminal proceedings in Estonia, electronic media are obtained as a result
of the seizure (Sec. 142) during the search (Sec. 91 of the ECCP). Electronic data are
obtained as a result of the search (Sec. 83, 86 of the ECCP) or examination (Sec. 95-109-1
of the ECCP) of the seized media [19, 115]. At the same time, the possibility of conducting
an electronic search in Estonian legislation, doctrine and practice is resolved ambiguously. Based on the provisions of Sec. 91 of the ECCP, the possibility of electronic media
seizure during the search is indisputable. At the same time, according to Anna-Maria
Osula and Mark Zoetekouw, the right of the investigating authority to carry out a search
of the electronic media, guided only by the requirements of Sec. 91 of the ECCP (general
rules of search), is quite controversial. However, according to the scientists, it is possible to explore the inner content of electronic media with a combination of investigation – a search (Sec. 91) and the aforementioned inspection (Sec. 83, 86 of the ECCP). At
the same time, the combination itself contains variants: the electronic medium detected
during the search is inspected immediately; the electronic medium detected during
the search is seized, and its examination is carried out later [22, 109–110]. However,
4

It is noteworthy that a fine (Part 2 of Art. 155 of the CCP of Lithuania) would be a consequence of
the failure of the administrators to grant access to information, similarly to the CCP of France and
unlike the CCP of Latvia (Part 2 of Art.190).
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the combination described above is not without disadvantages. As E. Laurits rightly points
out, an “electronic media search” in the form of the inspection threatens unrestricted
interference with privacy. The reasons for this are: unlimited inspection time; conduction without a special permission of a prosecutor or a judge; as a result, there is a lack
of grounds substantiation for inspection; the unlimited amount of information that is
being inspected [18, 87–88].
Considering the tools of secret investigative actions; in the criminal proceedings
of Latvia, for the secret obtaining of information in electronic form the following actions
may be carried out: 1)control of telecommunication networks (Art. 218 of the LatCCP);
2)control of the information stored (Art. 219 of the LatCCP); 3) control of the information
transmitted (Art. 220 of the LatCCP).
Particular attention is drawn to the Latvian version of the stored information control. Such secret action allows1) to carry out not only the secret search of the information
system (i.e. the search and seizure of stored information), but also the collection of data
from the environment (“datu vides”) (similar to the Italian version of online surveillance
[5]; 2) to delete the data without the knowledge of their owner (Part 1 of Art. 219 of
the LatCCP); 3) to access another information system in Latvia without a special judicial
authorisation (Part 2 of this Art.). 5
In the procedural law of Lithuania, a secret investigative action such as the control of information transmitted by telecommunication networks is peculiar (Art. 144
of the LitCCP). Such a means of secret collection of evidence may be conducted during
an investigation not only of “serious criminal activity”, but also of minor crimes, the list
of which is exhaustive. In addition, the control of communicative information is carried
out with the risk of applying to the victim of violence, coercion or other unlawful influence, to other participants in the process or their close relatives [6].
We will try to study the most vivid aspects of the secret investigative actions in
the criminal process of Estonia from the point of view of enforcement. To do this, we
will consider two problems. The first one is related to the procedural order for access
to the remote information system. The ECCP provides for the possibility of obtaining
evidence from the territory of other states in the framework of international cooperation,
which at present is in the form of mutual legal assistance (Sec. 65). At the same time,
law enforcement practice of Estonia recognises as lawful the evidence obtaining from
the territory of another state without sending a request for legal assistance in case when
there is an access to the existing virtual servers of foreign countries. The law enforcement
bodies think as follows, “an action (the copying of data) is performed in the territory
of Estonia by an Estonian body conducting proceedings, and the data can be received
without physically leaving the territory of Estonia; and Estonia has the jurisdiction to
copy the data” [19, 118].
5

The last procedural possibility resembles a remote digital survey in accordance with § 110 of the CCP
of Germany.
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The second problem is connected with the limits of establishment of corres
pondence legal protection, in particular, in the context of electronic communications.
Addressing the latter linked to the resolution of two key issues: (1) whether the modern
means of electronic communication are under the correspondence protection; (2) whether
the privacy expands to the correspondence received by the addressee [[19, 118]. According
to the position of the Supreme Court of the Republic of Estonia, modern means of communication belong to correspondence in the context of the mentioned constitutional
guarantee (i.e. the answer to the first question is positive), whereas the privacy ceases to
exist after receiving the message by the addressee (i.e. the answer to the second question
is negative). 6

Discussion
The study of experience of the abovementioned European states provides an opportunity to distinguish the following main trends:
a) the effectiveness of the mechanism for obtaining a large mass of information in
electronic form is primarily ensured by a qualitative legal regulation of activities
of telecommunication services’ providers. Such regulation requires consolidation of classification of information; degrees of its protection; algorithms for
collection and storage of information; interaction of providers with law enforcement agencies;
b) procedural requirements concerning the following are guarantees of observance
of human rights: severity of the criminal offense under investigation; necessity
of obtaining a permit of the prosecutor or court for conducting the relevant
investigative action;
c) traditional procedural immunities (witness, defender) remain valid for information in electronic form (France, Federal Republic of Germany). The form of
information does not reduce the scope of legal protection of its content; therefore, it is possible to talk about the “electronic (digital) immunity” of categories
of individuals traditionally entitled to the right to remain silent.
These trends should be taken into account by the rule-makers of those countries
where they have not yet found their formalisation.
The research revealed a number of controversial issues:
a) lack of unity in the European space in the matter of determining the place of
electronic evidence in the system of other evidence (in some states they are
identified as a separate source of evidence (Latvia); in others, they are related to
physical evidence (Federal Republic of Germany, Estonia) or documents (Italy,
Lithuania). However, the terminology itself is not decisive. Determinants of
6

For further information see Decision of the Estonian Supreme Court Criminal Chamber dated
30 June 30 2014, No. 3-1-1-14-14; § 816–817.
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effectiveness are the accuracy and consistency of legal provisions (including
terminology), devoted to the regulation of certain procedural actions, and their
adaptation to the specifics of electronic information;
b) existence of various ways of electronic data protecting: extension of the right
to privacy in its traditional sense (France); justification of the special right to
guarantee the integrity and confidentiality of information technology systems
(Federal Republic of Germany). Both approaches are acceptable, but the disadvantage of the first one is the need for normative clarification or the application
of a dynamic method of law interpretation;
c) contrast of approaches to the question of maintaining the status of “correspondence” by electronic messages already received by the addressee: from an affirmative response in the doctrine of the Constitutional Court of the Federal Republic
of Germany to the negative one in the practice of the Supreme Court of Estonia.
In our opinion, the first of these approaches is more acceptable, since, firstly, it
is aimed at extending the scope of the legal guarantee, and secondly, it is consistent with the logic of the protection of not the “location” (telecommunication
network or carrier), but the content of information;
d) uncertainty about the limits of privacy in conducting investigative actions aimed
at obtaining electronic evidence. One of the most striking aspects was the question of the adaptability of traditional investigative actions. The mentioned issue
arose the most acutely in Estonian legal reality, where it was problematic to
apply the general rules of inspection and search in the investigation of an electronic medium (without a generally accepted guarantee, a prior permission,
which should set the limits of intervention). Therefore, the development of
a special type of inspection or search, adapted for information in electronic
form, deserves to be supported. The normative basis for such an action should
be to ensure a reasonable balance of human rights (prior authorization to
determine the exact limits of intervention) and the effectiveness of the pre-trial
investigation (the possibility of urgent conduct with the subsequent application
for permission). Another important aspect was the validity of data obtained
with the help of virus software (Trojan programmes). The “secret” aspect of
the problem is: regulatory uncertainty (Italy) or regulation not in the procedural law (Federal Republic of Germany), which gives rise to well-founded
doubts about the admissibility of evidence; the possibility of deleting stored
data without the knowledge of their owner 7 (Latvia);
7

Without excluding the expediency of such a power as a preventive measure (for example, in order to
prevent a crime from using stored information), we cannot agree with the presence of a similar interest in the evidence activity. If the information is relevant for the investigation, i.e. it is an evidence,
then there is no sense in its removal; if it does not have such significance, then the investigating
authority has no legal basis for any actions with it.
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e) openness of the question of “electronic extra-territoriality” (Latvia, Estonia), in
particular the possibility for the state to receive information from servers located
in other states in the presence of virtual access to them without the involvement
of international instruments of criminal procedural cooperation. The problem
is that the mechanisms introduced by the bilateral agreements, due to their
complexity and duration, are ineffective with regard to electronic evidence,
and the unified European procedure is currently only being developed [see 23].
At the same time, procedural mechanisms should not violate the “electronic”
sovereignty of the state. Because of this, the most promising is the unification
of procedures for obtaining electronic evidence that should ensure the balance
of the effectiveness and inviolability of the state’s sovereignty.

Conclusions
The legal status of information from electronic media in the system of evidence
sources in the legislation of France, Federal Republic of Germany, Italy, Latvia, Lithuania
and Estonia varies: from the attribution of documents or physical evidence to traditional sources, to identification as an independent one. In view of the unique nature of
electronic evidence, their identification as a separate procedural source is not capable
of ensuring the effectiveness of the investigation and its compliance with human rights
standards. On the one hand, electronic evidence is already included in the criminal
proceeding system with all the consequences of this (the spread of immunities, legal
guarantees, etc.), which requires the adaptation of traditional rules to new conditions.
On the other hand, electronic evidence has its own specifics, ignoring of which can
cancel the results of its collection, that, in its turn, requires “normative novelty”. Both
components should be taken into account when developing procedural mechanisms
for collecting information in electronic form. The tools of public and secret procedural
measures for obtaining evidence, fixed in foreign codes, are characterised by variation in
the content of actions with uniform procedural guarantees. At the same time, the lack of
unified international procedures leads to problems when collecting electronic evidence
from the territory of other states. The current state of the development of information
technology requires the implementation of unified and rapid measures not only within
a separate part of the world, as the boundaries and distances of information are not of
particular importance for the movement of information. This also can become a promising area for further research.
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Elektronisko mediju informācijas izmantošana
daudzu Eiropas valstu kriminālprocedūrā:
salīdzinošā juridiskā pētniecība
Kopsavilkums
Reglamentētie pierādījumu avoti un procesuālie rīki to saņemšanai vairs nevar
ignorēt milzīgo elektronisko datu daudzumu, kas satur unikālu informāciju noziegumu
atklāšanai. Tajā pašā laikā katra tiesību sistēma dažādos veidos pielāgojas mūsdienu apstākļiem. Ņemot vērā tiesību sistēmu elementu līdzību rumāņu-ģermāņu (kontinentālajā) juridiskajā saimē, tai piederošo valstu salīdzinošais juridiskais pētījums ir īpaši vērtīgs. Tāpēc
salīdzinošajai juridiskajai analīzei tika izvēlētas sešu Eiropas valstu (Francijas, Vācijas
Federatīvās Republikas, Itālijas, Igaunijas, Latvijas un Lietuvas) tiesību sistēmas. Ārvalstu
pieredzes pētījums tika veikts noteiktā secībā: tiesiskais regulējums; elektronisko pierādījumu vieta pierādījumu avotu sistēmā; cilvēktiesību un brīvību ievērošanas problemātiskie
jautājumi; publiskas un slepenas izmeklēšanas darbības, kas var sniegt elektronisku pierādījumu iegūšanu. Tika secināts, ka no elektroniskajiem plašsaziņas līdzekļiem iegūtās
informācijas juridiskais statuss pierādījumu avotu sistēmā iepriekš minēto sešu valstu
tiesību aktos ir atšķirīgs. No vienas puses, elektroniskie pierādījumi jau ir iekļauti krimināl
procesa sistēmā (ar visām no tā izrietošajām sekām – imunitātes izplatību, tiesiskajām
garantijām utt.), kurai ir jāpielāgo tradicionālie noteikumi jauniem nosacījumiem. No
otras puses, elektroniskajiem pierādījumiem ir sava specifika, kuras ignorēšana var atcelt
to vākšanas rezultātus, kuriem savukārt ir nepieciešami jauni normatīvi. Tiek uzsvērts, ka,
izstrādājot procesuālus mehānismus informācijas vākšanai elektroniskā formā, ir jāņem
vērā abi aspekti. Nobeigumā tiek secināts, ka vienotu starptautisku procedūru trūkums
rada problēmas, vācot elektroniskus pierādījumus no citu valstu teritorijas.
Atslēgvārdi: salīdzinošais kriminālprocess, elektroniskie pierādījumi, elektroniskā
informācija, izmeklēšanas darbības.
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Abstract
Crime structure of any country in the world always has recurrent crime, the scale
of which is not amenable to reduction practically. This crime is the most dangerous
manifestation of criminal behaviour of a person, because the return of a person to committing new crimes indicates that the measures which were taken to re-socialise them
have proved ineffective. Therefore, the problem of criminal recidivism and combating
with it occupies a prominent place among issues which are discussed at the level of UN
Congresses on the prevention of crime and the treatment of offenders.
In the article the provisions of the materials of these Congresses on criminal
recidivism and the practice of its prevention are analysed in detail. At the same time,
approaches to the calculation of recurrent crimes on the example of separate countries
(USA, UK and Ukraine) are clarified. It is concluded that the scale of recidivism because
of different methods of counting recurrent crimes is very different in different countries.
This leads to the inability to draw a single picture of the prevalence of criminal recidivism
in different regions of the world.
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It is concluded that to achieve appreciable results in the combating recidivism first
of all, some methodological issues need to be resolved. One of them should be an attempt
at an international level to develop a more or less standardised method of accounting for
recidivism in national practices, which would include: firstly, a clear understanding of
which offenses should be considered as recurrent; and secondly, the definition of terms
based on which quantitative indicators of recidivism are provided.
Keywords: recidivism, recidivist, United Nations Congress on Crime Prevention
and Criminal Justice.

Introduction
A significant event in 2020 will be the 14th UN Congress on the prevention of crime
and the treatment of offenders in Kyoto, Japan. It should be noted that such an event is not
the first time in Kyoto. Fifty years ago, the 4th UN Congress was held here. However, those
issues that were put to the agenda half a century ago would once again be on the focus
of attention of the international community. These are, in particular, questions such as
connection of economic and social development of the world with the state of offenses,
generating new criminal challenges by modernity, youth and crime, introduction of effective measures to coordinate efforts in the field of crime prevention in the context of social
and economic development, etc. [6]. In this connection, we cannot disagree with V. Yu.
Kvashysa, that is the fact that “… these issues are once again on the international agenda
and, moreover, they have become even more important lately, saying that the international
community should take decisive action to find effective solutions” [21, 16].
As we can see, the “old” problems of crime, which are prone to constant modernisation, still force us to look for ways to neutralise them, even in a post-industrial society.
Among the oldest problems of crime, a prominent position is given to the problem of criminal recidivism, which the world has been trying to cope with for a long time. The urgent
issues of need and decisive measures to prevent recidivism were specifically discussed at
the UN Third Congress on the prevention of crime and the treatment of offenders (1965,
Stockholm). At the same time, this problem was also touched by the Fourth (1970, Kyoto),
the Fifth (1975, Geneva), the Seventh (Milan, 1985), the Eighth (Havana, 1990), the Ninth
(Cairo, 1995), and the Twelfth (El Salvador, 2010) and the Thirteenth (Doha, 2015) of the UN
Congresses. However, no universal approach to its solution has been found yet, that is why
discussions on this matter are not subsiding. This state of affairs promotes to the fact that
again and again the topic of recidivism becomes one of the main topics for discussion at
the UN Congresses on the prevention of crime and the treatment of offenders.
Criminal recidivism as the most dangerous part of all crime, the scale of which is
practically impossible to reduce (even if the overall level of crime is reduced) and strategies to reduce it are constantly on the focus of attention of domestic and foreign scholars
of past times and present. The well-known lawyers of the second half of 19th – first third
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of the 20th century made a significant contribution to the development of the problem on
which modern views are based: M. M. Hernet, M. M. Hrodzynskyi, A. F. Kystiakovskyi,
V. I Kufaiev, M. D. Serhiievskyi, M. S. Tahantsev, I. Ya. Foinytskyi, M. P. Chubynskyi
and others. Among Ukrainian scientists, whose views on the issue under consideration
are well-grounded, should be mentioned M. I. Bazhanova, V. V. Holinu, I. M. Danshyna,
O. M. Dzhuzhu, A. P. Zakaliuka, A. F. Zelinskoho, O. M. Lytvynova ets. At the same time,
of particular interest to us is scientific research by foreign criminologists and sociologists
(S. L. Brown et al. (2008) [5], A. N. Cimino et al. (2015) [7], D. J. Cooke et al. (2004) [8],
Y. Dandurand (2016) [9], D. Finklehor et al. (2007) [12], P. Gendreau et al. (1996) [13],
K. M. Hennigan et al. (2014) [16], P. D. Howard et al. (2011, 2013) [17; 18], N. J. Jones
et al. (2010) [19], T. P. LeBel et al. (2008) [22], R. E. Mann et al. (2010) [23], D. S. Nagin
(2009) [24], L. J. Rettinger (2010) [27], P. Smith et al. (2009) [29], S. J. Wormith (2007) [32]
etc.). This is conditioned by the need to familiarisation of the approaches to combating
criminal recidivism and methods of counting the number recidivists and recidivism.
Because foreign practice shows, at first sight, very high numbers of criminal recidivism,
which forces to deal with these issues more carefully and answer the questions whether
the problem of recidivism is so acute, for example, in the countries with sustainable
democracy, as the numbers show. However, in any case the problem under consideration
should be discussed at high-level international forums on the prevention of crime and
the treatment of offenders, because the public cannot wait for the time when research
results allow one or another action to be taken, and that it is now necessary and desirable
to act on the basis of serious professional conclusions [14].

Aim
The aim of the article is firstly to analyse congressional provisions on criminal
recidivism and the practice of preventing it, and secondly, to clarify approaches to
counting recidivism on the example of some countries – USA, UK and Ukraine.

Materials and methods
The methodological basis for the study were: 1) materials of the UN Congresses
on the prevention of crime and the treatment of offenders; 2) the official statistics of
the Department of Information and Analytical Support of the Ministry of Internal Affairs
of Ukraine and the Unified Register of Pre-trial Investigations and Informational and
Analytical Work of the General Prosecutor’s Office of Ukraine; 3) analytical materials
of the Ministry of Justice of United Kingdom and U.S. Department of Justice; 4) provisions of the legislation of different countries (in particular, Ukraine, USA, Germany,
Switzerland, etc.) regarding combating recidivism.
The study is grounded on dialectical, historical, comparative, analytic, synthetic
and statistic methods.
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Results
Recurrent crime in the structure of general crime is a kind of constant the presence of which is conditioned by certain factors − objective (there are persons who always
commit repeated crimes among criminals), and subjective (special definition by the legislator of similar cases in criminal law). Herewith, despite the specifics of the criminal law
of certain countries, crime recurrence is always defined as a special case of multiple acts
of crime that requires appropriate treatment of such manifestations of criminal behavior.
In order to understand the concern of the international society about the problem of
recidivism, it is first of all necessary to analyse the scale of this evil. It seems appropriate
to look at the state of recidivism both from the standpoint of foreign practice and taking
into account the existing system of accounting for such crimes in Ukraine.
Regarding the practice of accounting of recurrent crimes in UK then according
to the methodology of the Ministry of Justice of this country basic statistics on proven
recidivism of adult and juvenile offenders who have been released after serving a sentence
of imprisonment, including parole, or who have received a non-custodial conviction, or
so-called reprimand or warning, are calculated every three months, i.e. quarterly. Herewith,
any recurrent crimes committed within one year of the courts sentencing or release, issuance a warning or reprimand to her are taken into account. Based on such a methodology
for assessing recidivism, at least two conclusions can be drawn. Firstly, there are different
accounting periods in the UK and Ukraine (in Ukraine this period is one year and in the UK
quarter) secondly, the recidivism in our country is counted all crimes committed during
the year, including primary crime. As regards the United Kingdom, only the proportion
of criminals who have already entered the orbit of criminal justice is taken into account
when assessing the extent of recidivism. This, in fact, explains the much higher level of
criminal recidivism in the Western country under consideration. For example, from July to
September 2017, the overall rate of proven recidivism among the listed persons was 29.3 %.
Herewith, the recidivism among adult offenders was 28.7 %, among juveniles – 38.1 %. Data
on adults who have not previously been imprisoned are given separately. This number was
37.2 %. It should be noted that the recidivism rate among adults who were punishment of
less than one-year imprisonment and were released from jail was 62.2 % [26].
According to the practice of recurrence assessment in the United States of America,
new offenses by former prisoners are counted within nine years of their release. For
example, concerning 401,288 people released in 2005, there were 1,994,000 arrests over
the nine-year period, which means an average of 5 arrests for each prisoner released. From
the fourth to the ninth year, 60 % of arrests occur. Herewith, 68 % of those released in
2005 were arrested in the next three years, 79 % for six years and 83 % for a total of nine
years [1]. Therefore, the full accounting period during which quantitative and qualitative indicators of recidivism are identified is 9 % in the United States. In addition, any
estimates of recidivism in the United States are being made (as in the UK) for those who
have already served sentences.
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As for Ukraine, until November 20, 2012, relevant criminal statistics were kept
by law enforcement agencies. Thus, the Department of Information Technologies of
the Ministry of Internal Affairs of Ukraine provided information directly related to
the problem of recurrent crime in several ways: 1) in the statistical reporting in the form
No. 1 “Unified crime report” – data on the number of crimes committed by previously
convicted persons; 2) in the Express information of registered crimes (by region) –
the number of crimes committed by previously convicted persons, and the number of
crimes committed by persons who have previously committed crimes; 3) in the statistical
reporting in the form No. 2 “Report on persons who committed crimes in the territory of
Ukraine” – data on the number of persons from whom the conviction was not expunged;
4) in the Express information of registered crimes (by region) – the number of persons
who have previously committed crimes and the number of persons whose convictions
have not expunged. Starting from the end of 2012, the relevant statistical reports are kept
by the prosecuting authorities. Currently, such forms of criminal reporting are provided
as the “Unified Report on Criminal Offenses” and the “Unified Report on Persons Who
Commit Criminal Offenses”. In 2019, according to the Unified Criminal Report, 57,423
crimes were committed by persons who have previously committed such crimes (12.3 %
of the total number of reported crimes). Taking a broad view of recidivism, these figures
give an idea of what is known as criminological recidivism, which covers crimes committed by both repeat offenders and persons whose convictions are expunged, and those
who was convicted of committing negligent crimes [3, 159–160]. The highest rate of
recurrent (29.71 %) was observed in the first three months after the release of a person
from serving a sentence or convicting to a non-custodial sentence.
As for persons whose criminal record has not been expunged, according to another
reporting form, the Unified Report on Persons Who Have Committed Criminal Offenses,
it was registered at least twice less than the number of offenses, namely 25,018 (21.0 % of
the total number of offenders). At the same time, it can be concluded that this indicator
also includes offenders who have a criminal record for committing negligent criminal
acts. Thus, firstly, in the national plane we have to operate with sometimes not quite
comparable figures; secondly, the weight of criminal recidivism is calculated based on
the total number of crimes or offenders; thirdly, the duration of the accounting period
is one year. Approximately the same approach is observed in most post-Soviet states.
However, the numbers of the incidence of recidivism, for example, in Belarus and Russia
is much higher than in Ukraine. For example, in 2018, the rate of recidivism in Belarus
was 38 % [4]. According to the data of the Prosecutor General’s Office of the Russian
Federation, currently more than half of the crimes (57.6 %) are committed by persons
who have already violated the criminal law [25]. By the way, if in the Russian Federation
the share of recidivism in the structure of crimes in 2006 was 28.8 %, in 2012 – 32.3 %,
then only in recent years it has increased almost twice [2, 4]. We emphasise again that
although the accounting systems are approximately the same, the figures are different,
which is probably due to the causes of criminalisation of society.
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However, the main conclusion that can be drawn from considering the systems of
record of cases of recidivism only in the example of several countries is that any country
actually has its own peculiarities of vision of the problem of criminal recidivism and
practice of its counting it, not to mention the system of counteraction to it. Nonetheless,
the problem of recidivism is still relevant today for countries with established democracies as well as for countries of the so-called third world. It is emphasised “Although there
are currently no reliable global statistics on recidivism, both developed and developing
countries are facing it” in the Discussion Guide of the 14th UN Congress on the prevention of crime and the treatment of offenders [6, 28]. Therefore, it is no coincidence
that the recurrence of the crimes suffered by both Western and Eastern societies has
become a permanent topic for discussion at the UN Congresses on the prevention of
crime and the treatment of offenders. Indeed, the long-standing observations of jurists on
the development of criminal reality, the results of scientific research unanimously ascertain
the qualitative difference between recidivism as a phenomenon in the structure of the total
mass of criminal manifestations, which is associated primarily with the fact of increasing
social danger of such crime [3, 33]. So it is worth remembering the “contribution” of
the existence of recurrent crime to the destabilisation of society, which is mainly related
to the increased social danger of this criminal phenomenon. Thus, increased social danger
of recidivism is defined, in particular, by its considerable power in its desire to reproduce
in comparison with the primary crime; large proportion in the structure of recidivism of
serious and especially serious crimes; the prolongation of the harmful effects of former
detention and, in some cases, inequality in the administration of justice 1; the ability to
be a transmitting mechanism of criminal craft and experience, thievery traditions, etc.,
which leads to the emergence of a special social layer in the structure of society and its
significant ideological influence on the minds of criminals and the mass consciousness
of law-abiding members of society; in general increased latence of these criminal acts;
the intensity of measures that society and the state should take to prevent recidivism,
and which (measures), unfortunately, are not effective enough for any tangible impact on
the recidivism; the cultivation in the public mind of the need to strengthen the severity of
criminal policy as the only possible effective means of combating recidivism etc.
Turning to the specific steps taken by the international community to limit
the impact of criminal recidivism, it should be noted that as early as 1965, at the UN
Third Congress on the prevention of crime and the treatment of offenders which was held
in Stockholm, Sweden, a good opinion was expressed on the great social importance of
the problem of recidivism and selected important issues as a result of which discussion
it was considered that a useful contribution could be made to the extension of knowledge
and practice of combating in all countries to reduce recidivism [14, 57–58]. No wonder
1

This aspect is especially emphasised in the report of the UN Third Congress on the prevention of
crime and the treatment of offenders (Stockholm, 9–18 August 1965). For more details see [11].
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this topic, along with the issues of social progress and crime, social preventative measures,
the role of social factors in crime prevention and special preventive measures for young
offenders, was specifically put on the agenda for discussion at the high-level forum. In
addition, in discussing the issue of combating recidivism, Congress members have been
able to accurately disclose the causes of youth connection and criminal recidivism. To
break this vicious relationship, there is an emphasis on more active application to young
offenders and first-time offenders measure outside correctional facilities as the one who
gets back to the detention facilities and other correctional facilities, as a rule, it becomes
more solid to embark on a new crime if there has previously been experience in placement in these institutions. This is very relevant given the fact that in Ukraine, with
recurrent juvenile delinquency, an alarming situation has emerged: in recent years, there
has been a significant increase in the proportion of such offenders in the structure of
both recidivism and general juvenile delinquency. At the same time, every fourth or fifth
minor recidivist is 14–15 years old. Juvenile offenders are increasingly committing crimes
related to drug trafficking that were not typical of juvenile relapse in the past.
At the same time, understanding the reduction of the prison population is important from the standpoint of trying to resolve the age-old dispute that continues to this
day: should the state first and foremost concern about the security of society as a whole,
protecting it from socially dangerous “elements” for as long as possible, or should it take
care of the humanisation of criminal policy as a manifestation of the civilisational dimension of the modern system of social life? It is interesting to note that not all issues were
unanimous. However, many of them, fifty years ago, were recognised as important and
deserve of further study and research (for example, the consent of people held in custody
to application programmes of remedial measures to them; the practice of involving such
persons on a voluntary basis to work, keeping persons awaiting trial in isolation from prisoners, expediency of removing young people from the sphere of operation of the traditional
criminal law system, including the jurisdiction of juvenile courts or children, etc.). At
the same time, participants in the Third Congress recognised that the court, in carrying
out tasks related to the administration of impartial justice, should be better informed of
the results of scientific research aimed at establishing the impact of different sentences on
different groups of offenders. It is not difficult to guess that the proposal to use as much
as possible the open correctional facilities, instead of those providing rigorous isolation
(closed prisons), is an attempt to widely introduce the institution of probation measures,
which has been actively discussed in Ukrainian society recently.
As a result of the discussion of the issue of criminal recidivism at the Third
Congress, it was stated that scientific research should be continued on a regular basis
that can be used to evaluate current and promising methods of preventing recidivism to
protect society from offenders, reduce human suffering and avoid excessive financial costs
[14, 65]. Many further congresses have addressed these issues, but mostly fragmented.
Moreover, finally, at the workshop within this year’s Congress, the issue of reducing
recidivism in terms of identifying risk factors and developing solutions will be discussed
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again. The roadmap for discussing this issue covers three blocks of questions: 1) reduction of recurrence; 2) rehabilitation and social integration; 3) sentencing policy, variants
for corrective measures, and alternatives to imprisonment [6, 28–31]. It is important that
there are possible issues for discussion national experience in collecting data on the nature
of repeat offenses and in assessing the impact of different approaches to reducing recidivism were also noted. From that what is the position to be taken in resolving these issues
depends also on the ways in which the recommendations can be unified in order to reduce
recidivism, which will lead, in particular, to reducing the number of victims of crime,
ensuring greater community safety and reducing the burden on law enforcement body
and the criminal justice system.
In the 14th Congressional Discussion Guide on the prevention of crime and the treatment of offenders it is argued that reducing recidivism and supporting offenders in order to
become useful members of society requires a multilateral approach. This approach includes,
inter alia, the introduction of offender rehabilitation programmes both in prisons and in
communities, the implementation of effective crime prevention strategies and the use of penalties alternative to imprisonment. At the same time, prevention of recidivism requires effective measures based on an understanding of the factors that create a risk for the offenders
and complicate their successful reintegration into society [31, 10]. Thus, the effectiveness
of such activities depends on various factors (such as drug abuse, lack of family support,
mental and physical illness, antisocial awareness, early victimisation, etc.).
In its resolution 56/119 on the role, functions, frequency and duration of UN congresses on the prevention of crime and the treatment of offenders The General Assembly
decreed that each Congress be preceded by regional preparatory meetings when it is
necessary [28] as one of the key mechanisms for preparing these forums. Their purpose
is to discuss issues of the ensuring taking into account actual problems for individual
regions in the work of the relevant UN Congresses and, in fact, to identify such problems.
At the European Regional Preparatory Meeting, the problem of the need to reduce recidivism was also raised [10]. As we can see from the example of criminal recidivism, both
the Regional Forum and the UN Congress on the prevention of crime and the treatment
of offenders perform in tandem of discussing urgently issues for all of humanity.

Discussion
Considering the need to constantly take measures to combat recidivism, one should
not mention the idea of returning to criminal law the concept of a particularly dangerous recidivist, especially since the draft law “On Amendments to the Criminal Code
of Ukraine on Responsibility for Crimes Committed by the Criminal Community” is
currently under consideration in the Verkhovna Rada of Ukraine No. 2,513 of December 2,
2019, which is intended to supplement the Criminal Code with new articles 255¹ “Creation
of a criminal community and stay a person in the status of “thief in law””, 255² “Appeal
to “thief in law” or other member of the criminal community” and 255³ “Organisation,
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meeting (congregation) representatives of criminal organisations or criminal communities, facilitating or leading it”.
Many years ago, we wrote that abandoning the notion of a particularly dangerous
recidivist it is an act of humanising the state’s anti-crime policy because the greater
severity of punishment cannot be mechanically linked to just one fact of previously
recognising a person as a particularly dangerous recidivist without first considering
the gravity of the new crime [3, 86]. But the improvement of the criminogenic situation
in the country did not happen: crime is dominated by grave and especially grave crimes
against the life and health of the individual, outstripping even the crimes in the field of
drug trafficking. Recidivists are the most typical representatives of the underworld, distinguished by a fully conscious attitude to commit new intentional crimes. The criminal
“career” of the average recidivist totals about 5–6 convictions and lasts 25–30 years.
Therefore, we can conclude that humanisation in the attitude of the state and society
to the offenders did not justify itself. That is why, we should again refer to the practice
of combating recurrent crime in different countries. In this regard, it is advisable to
analyse the criminal law of Switzerland according to which the experienced criminals
(persons who premeditated committed repeated criminal offenses, for which they have
been imprisoned at least twice) are initially exposed to so-called security measures security measures in the form of internment (placing the offender in a special institution),
and then punishment [20, 138]. We should also mention the legislation of Germany,
which in 1933 passed the “Law against dangerous recidivists and regarding measures of
protection and rehabilitation” according to which a person who was repeatedly detained
in connection with a re-commission of a crime was considered a dangerous recidivist
[15, 23]. To such persons were applied increase criminal penalties and impose additional
coercive measures of a criminal nature in the form of a pre-emptive restraint of liberty
that had already taken place after serving a sentence of imprisonment. Interestingly,
the system of these coercive measures against repeat offenders continues to operate
in Germany to this day. The provisions of Chapter 6 of the Correctional and Security
Measures of the Criminal Code of Germany, as amended in 1998, provide for a measure
such as preventive detention for repeat offenders [30].
The punishment of up to life imprisonment for the first time (repeat and multiple
felonies) is also being discussed in the New York State Criminal Code. In accordance
with the criminal law for committing violent felony for the second time not only more
severe punishment is imposed in the form of imprisonment by raising its lower limit, but
also the type of sentence changes from indeterminate to definite. The perpetration of
violent felony multiply, that is, at least for the third time, again entails the appointment
indeterminate sentence for a guilty the maximum term of which is life imprisonment. As
we can see, the status of a repeat offender with a certain number of convictions automatically raises the punishment (although the notion of a particularly dangerous offender is
not used in American criminal law).
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Thus, the practice of democratic countries testifies to the need to take into account
a person’s past criminal experience when sentencing him to commit a new premeditated
crime. In this way, we believe that the protection of society from extremely socially dangerous persons through their long-term isolation as securely as possible.

Conclusions
Addressing the urgent issue of combating recurrent crime has become almost a tradition of high-level meetings within the United Nations Congress on the prevention of crime
and the treatment of offenders. One of the key issues for discussion at the 14th Congress is
how to reduce criminal recidivism in the world, which includes, in particular, identifying
the risk of offenders returning to committing new crimes and developing appropriate solutions to counteract those risks. At the 2020 Congress which will be held in Kyoto, discussing
the recurrence of crime has a threefold purpose: 1) develop measures to reduce recurrence
as a whole; 2) propose rehabilitation and social integration programmes for former prisoners; and 3) to elaborate on the directions of punishment policy, application corrective
measures, and alternatives to prison. However, to achieve a tangible breakthrough in this
case, we first need to address some methodological issues in approaches to this phenomenon. One of them is to develop a more or less uniform methodology for accounting for
recidivism in national practices, which would include at least, firstly, the allocation of
a contingent for whom the recurrence of new offenses is considered to be recidivism and,
secondly, the determination of the reporting period.

Noziedzīgo nodarījumu recidīva novēršana
kā viens no būtiskiem virzieniem Apvienoto Nāciju
kongresa programmā par noziegumu novēršanu
un sankcijām attiecībā uz likumpārkāpējiem
Kopsavilkums
Jebkuras pasaules valsts noziedzības struktūrā vienmēr pastāv recidīvs, kura
mērogu praktiski nav iespējams samazināt. Recidīvā noziedzība ir visbīstamākā personas noziedzīgās uzvedības izpausme, jo personas atgriešanās pie jaunu noziedzīgu
nodarījumu izdarīšanas liecina, ka pasākumi to socializēšanai ir izrādījušies neefektīvi. Tāpēc recidīva problēma un tā apkarošana ir būtisks jautājums, kas tiek apspriests
Apvienoto Nāciju kongresos par noziedzības novēršanu un sankcijām attiecībā uz
likumpārkāpējiem.
Rakstā analizēti šo kongresu materiāli par noziedzīgo nodarījumu recidīvu un tā
novēršanas praksi, raksturotas atsevišķu valstu (ASV, Lielbritānijas un Ukrainas) pieejas
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noziedzīgo nodarījumu recidīva aprēķināšanā. Secināts, ka dažādās valstīs recidīvisma
mērogs atšķirīgu atkārtotu noziegumu skaitīšanas metožu dēļ ir ļoti atšķirīgs. Un tas
noved pie tā, ka nav iespējams izveidot vienotu ainu par noziedzīgo nodarījumu recidīva
izplatību dažādos pasaules reģionos.
Secināts, ka vērā ņemamu rezultātu sasniegšanai recidīva apkarošanā ir jāatrisina
daži metodoloģiski jautājumi. Vienam no tiem vajadzētu būt mēģinājumam starptautiskā
līmenī izstrādāt vairāk vai mazāk standartizētu recidīvisma uzskaites metodi nacionālajā
praksē, kas ietvertu: pirmkārt, skaidri definētu izpratni par to, kuri nodarījumi uzskatāmi par atkārtotiem; un, otrkārt, tādu terminu definēšanu, uz kuru pamata tiek sniegti
recidīvisma kvantitatīvie rādītāji.
Atslēgvārdi: recidīvisms, recidīvists, Apvienoto Nāciju kongress par noziegumu
novēršanu un sankcijām attiecībā uz likumpārkāpējiem.
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Abstract
There are numerous examples where political and religious contradictions have
caused deep social crisis and disintegration of the state. It is true that the world is marked
by new waves of violent extremism, radicalism and terrorism in the background of which
are hidden religious, ethnic and ideological reasons. In reality, the reasons and activities
of these groups are opposite to democratic and liberal values of tolerance and multiculturalism. Radicalisation leading to terrorism is a dynamic process in which a person
is brought into a situation to accept terrorist violence as possible and justified actions
of individuals and groups. The main goal of such violent actions is the achievement of
political or religious objectives of such groups or individuals. The aim of this paper is to
summarise the reasons that lead the individual to take the road of radicalisation, terrorism
and extremism. Another aim of the paper is description and treatment of the ways of
reacting of international community and individual states in prevention and fighting of
extremism and terrorist activities.
Keywords: terrorism, religious extremism, violent extremism, terrorist radicalisation, terrorist groups and organisations, preventing terrorism and extremism.

About religion
Religion is the set of beliefs, feelings, dogmas and practices that define the relations
between human being and sacred or divinity. A given religion is defined by specific
elements of a community of believers: dogmas, sacred books, rites, worship, sacrament,
moral prescription, interdicts, organisation. The majority of religions have developed
starting from a revelation based on the exemplary history of a nation, of a prophet or
a wise man who taught an ideal of life [7].
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A religion may be defined with its three great characteristics: beliefs and religious
practices; religious feeling, i.e. faith and unity in a community of those who share the same
faith: the Church, the Mosque etc. It is what differentiates religion from magic [7].
The word religion is derived from Latin religio (what attaches or retains, moral
bond, anxiety of self-consciousness, scruple) used by the Romans, before Jesus Christ, to
indicate the worship of demons. The origin of religio is debated since antiquity. Cicero said
it comes from relegere (to read again, to re-examine carefully, to gather) in the meaning
“to carefully consider the things related to the worship of gods” [7].
There are an estimated 10,000 distinct religions worldwide, but about 84 % of
the world’s population is affiliated with one of the five largest religions, namely Christianity,
Islam, Hinduism, Buddhism or forms of folk religion. The religiously unaffiliated
demographic includes those who do not identify with any particular religion, atheists and
agnostics. While the religiously unaffiliated have grown globally, many of the religiously
unaffiliated still have various religious beliefs.

Definition of extremism
In order to understand the essence of extremism, we begin with the etymology
of the word itself. Extremism derives from the Latin word “extremus” and can be translated as extreme, intransigent in certain ideas, attitudes and actions. If we pay attention
to the Latin term ad extrema, we will see that it can be defined as something that goes to
the limit, just as human extremities – arms and legs – are endings on the human body.
According to the definition “extremism is vocal or active opposition to fundamental
state values, including democracy, the rule of law, individual liberty and mutual respect
and tolerance of different faiths and beliefs. Extremism also includes calls for death of
members of the armed forces” [2].

Abuse of religion
It is clear that violence as evil does not belong to any religion. Religion condemns
violence and considers it a distortion of human consciousness. In the theological sense,
the source of evil, is not God.
Religion protects five fundamental values [3]: holiness of human life (God gives life
and only He can take it away); freedom of religion; peace and merciful; equality among
identity to different groups of people and stopped bloodshed among them and building
of peace among themselves and to live peacefully with each other.
Religion is not the primary driver of violence, nor can it be understood as a kind of
trigger, although in some cases it was brought into a relationship and it was noticeable.
Given that in some instances the extremist group and individuals succeed in abusing
religion and in it find the inspiration for the evil they do, conditionally, in some ways,
religion is designated as the trigger of violent extremism.
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So, some of the most fatal attacks such as the terrorist attack on the United States
on September 11, 2001, the terrorist bombing of a train in Madrid, the Anders Behring
Breivik terrorist attack in Norway and, unfortunately, a large number of other such religiously motivated mass killings show how common abuse of religion to justify and encourage the killing and terrorising of people everywhere in the world. Historically, religion
was also used as a “reason” to commit genocide against Jews in Europe.
Also, religion was at the heart of the intense war between Catholics and Protestants
in France at the end of the 16th century. About 3 million people were killed in fighting
lasting more than 30 years [18].

Causes of religious extremism
What causes the criminality in general?
There are certain factors in our societies, cultures (family values), system (educational, political, law-enforcement, ...), economy, and so on that endorse the potential
of criminal activities of an individual. Usually a combination of these factors is behind
a person who commits a crime. Reasons for committing a crime include greed, anger, jealously, revenge, or pride. Some people decide to commit a crime and carefully plan everything in advance to increase gain and decrease risk. These people are making choices about
their behavior; some even consider a life of crime better than a regular job – believing
crime brings in greater rewards, admiration, and excitement – at least until they are
caught. Others get an adrenaline rush when successfully carrying out a dangerous crime.
Others commit crimes on impulse, out of rage or fear [3].
What causes the religious extremism?
In general there are different opinions about the causes of religious extremism, but
we will address only some of the general concepts of factors that impose a person to deal
with this unlawful, dangerous and extremely harmful activity for society.
In favor of this opinion is the thought of US Deputy Secretary of State Tony Blinken,
who said “what we know is that there is no kind of violent extremism, which has a unique
method of recruitment, a single source of motivation and support, no recipe. There are
no simple synonyms that would be identified with one religion, religious tradition or
culture ... Shorter, the nature and framework of possible drivers of violent extremism
can vary to a great extent” [11].
According to Michelle Roya Rad [14], “there are many reasons behind why
an average person may do something harmful to an innocent person while seeing it
as a good deed. These reasons are multi-dimensional and to explain them in simple,
tip-of-the iceberg terms will only add to the confusion, rather than bring meaningful
understanding. Generally, a few of these reasons are the world’s lack of a moderate, moral
and fair role model, in addition to a lack of access to proper education in many places,
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lack of basic resources for many people, too much repression, autocratic rulers, closed
minded and egocentric leaders, personality factors, family upbringing, a tarnished sense
of pride, among many others”.
There may be a few general characteristics of people who turn into extremists [14]:
• They have a sense of absolutism: they have a distorted, non-constructive and
irrational thought that the truth, moral or aesthetic values are absolute, universal, set and unchangeable. They do not believe in change and diversity and
are usually very low in their tolerance level.
• They have a sense of righteousness: they usually think that they know the truth
and no one else does. Their truth is very limited and based on outdated, contaminated and one-sided information. They usually do not even have enough
knowledge about their own religion and only know the surface part.
• They do confirmation bias: this is where one only brings in information that
fits his thought process and dismisses anything else. Any other information, no
matter how historically, scientifically and logically valid, will be disregarded.
• They have a sense of knowing an ultimate meaning: they have a sense of a black
and white thinking where the white is a limited definition of how life “should”
be for all of us. There is no flexibility, no adaptability and no objectivity. You
are either into this small and specific white zone or you are “the other”.
• They dehumanise whoever does not fit their view: they put other people’s views
inferior to theirs and dehumanise people whose views do not fit theirs. This
gives them a sense that they have the right to kill, harm and destroy others.
They also do the same to out-groups.
• They idolise historic figures or stories: such people usually idolise some figures
in their belief system and stories attached to the past and want to fit the present
and the future into that idolisation.
• They have an utter certainty that they are right: the objective mind of a rational
person knows that at any time, there are so many things he does not know. But
an extremist does not have such view and holds a distorted thought that he
knows all the answers and has found the “truth” which is the only truth.
• They have a sense of unwillingness to compromise: for such individuals, there
is only one way and that is what matches their definition of truth. They are not
willing to find common grounds with other people and cannot find win-win
positions.
• They have too much focus on the life after death: a religious extremist has too
little focus on the importance of this life and what makes him feel fulfilled in
it and is too attached to the concept of a “great” afterlife.
• They have many psychological defenses: such individuals have formed a number
of psychological defenses so none of their internal feelings would be challenged.
But other views on the factors of religious extremism are confronted in a study
of a concrete terrorist act related to religious extremism. There were conducted many
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debates, after the terrorist attacks on September 11, 2001, whose goal was to answer
the question of the causes of violent extremism and radicalism. Some answers were
crystallised mainly in the sense that the possible factors of the cause were: poverty,
hopelessness and ideology.

Some of the measures taken by the global community
and various nations to combat religious extremism
Targeting extremism is about targeting ideas more than individuals. There should
be a significant concern about the rise of extremists with this populated world. This is
our future as it defines whether humanity will have peace or a devastating conflict that
will cost all of us tremendously. If there is any war, it should be a collective and universal
war against extremist through education, knowledge and information.
However, which are the measures practically taken by society in general and states
in particular to prevent and combat the phenomenon of religious extremism? Initially
we would point out the measures that the European Parliament has foreseen in one of
its resolutions approved in 2015. The European Parliament based on facts that more
than 5,000 European citizens joined terrorist organisations and other military units,
and in particular ISIS (Daesh), Jabhat al-Nusra and others outside the European Union,
particularly in the Middle East and North Africa; since this phenomenon is increasingly accelerating and taking on considerable proportions; and fact that the notion of
radicalisation is used to describe the phenomenon within which people accept intolerant
opinions, views and ideas that may cause violent extremism; and other relevant facts, has
approved: The Resolution of November 25, 2015 on the Suppression of Radicalisation and
Recruitment of European Citizens in Terrorist Organisations (2015/2063 (INI)).
With this Resolution, the European Parliament, among others in the fight against
religious extremism, also foresees these measures:
• preventing violent extremism and terrorist radicalisation in prisons;
• preventing terrorist radicalisation on the internet;
• prevent radicalisation by education and social inclusion;
• better exchange of information on terrorist radicalisation in Europe;
• improvement of deterrence from terrorist radicalisation;
• preventing the departure and anticipation of the return of radicalised European
citizens recruited by terrorist organisations;
• strengthening the links between the internal and external security of the EU;
• encouraging the exchange of good practices in deratisation;
• abandonment of terrorist networks.
On the other hand, the General Assembly of UN on February 12, 2016, adopted
a resolution that “welcomes the initiative by the Secretary-General, and takes note of his
Plan of Action to Prevent Violent Extremism”. The General Assembly decided to “give
further consideration to the Plan of Action to Prevent Violent Extremism beginning in

— 41 —

Socr ates

RSU elektroniskais juridisko zinātnisko rakstu žurnāls

2019, Nr. 3 (15)

Haki Demolli. Religious Extremism as Social Phenomenon

the Global Counter-Terrorism Strategy review in June 2016 as well as in other relevant
forums”. The Assembly concluded its general debate on the plan of action to prevent
violent extremism on February 16, 2016.
In the Plan, the Secretary-General calls for a comprehensive approach encompassing not only essential security-based counter-terrorism measures but also systematic
preventive steps to address the underlying conditions that drive individuals to radicalise
and join violent extremist groups. The Plan is an appeal for concerted action by the international community. It provides more than 70 recommendations to Member States and
the United Nations System to prevent the further spread of violent extremism.
In this Plan of Action, among others in the fight against religious extremism, also
are foreseen these measures:
• creation of a global framework for preventing violent extremism;
• national plans of action for preventing violent extremism;
• regional plans of action to prevent violent extremism;
• mobilising resources;
• supporting member states, regional bodies and communities through
the United Nations;
• taking action – recommendations in 7 key areas:
		o dialogue and conflict prevention;
		o strengthening good governance, human rights and the Rule of Law;
		o engaging communities;
		o empowering youth;
		o gender equality and empowering women;
		o education, skill development and employment facilitation;
		o strategic communications, the internet and social media.
Except international organisations, also individual states that are confronted with
religious extremism, they have foreseen and defined various measures in the fight against
religious extremism. For example, Bosnia and Hercegovina in their strategy [4] against
terrorism, have foreseen among others, these measures.
Preventive measures:
• Develop a system of early identification of all forms of extreme behaviour that
can lead to terrorism.
• Develop a positive communication strategy and actively work with the media
to promote it.
• Promote values of democracy, the rule of law, tolerance and dialogue – create
specific educational programmes for young people through curricula and extracurricular activities.
• Support activities of citizens and civil society organisations aimed at preventing
hatred and promoting positive narratives (opposing violent extremist narratives
by highlighting positive examples of social values, tolerance, openness).
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• Support inter-religious dialogue and activities carried out by the Inter-Religious
Council (Bosnian).
• Streamline and assist the academic community in continuing to investigate
terrorism, hate crimes, hate speech and other security emergencies in society,
with the aim of identifying key problems and developing and advancing preventive measures.
• Strengthen the role of the so-called social corrections from family, through
social services, to education and other services.
• Prevent vulnerable people and groups to choose violent extremism and terrorism as a means of achieving their goals.
• Create synergies within the framework of local communities on the relationship
between the public sector – the religious community.
• Cooperate with citizens and civil society organisations, work of police in
the community, develop specific security programmes for vulnerable local communities, place special emphasis on increased participation of local religious
leaders, young people and women. [17]
Protection measures from religious extremism:
• Create the biometric data collection system fully into the visa issuance process.
• Create the biometric data collection system and take biometric data from
the Foreign Service Department in the process of residence permitting and
issue expulsion measures against foreign nationals and make it operational and
accessible for use by security agencies.
• Improve Information Migration System and make it operational and accessible
for use by security agencies.
• Improve the Visa Information System and make it fully operational.
• Bind security databases.
• Fully implement international standards in the domain of cyber security, especially those related to the establishment of CERT in Bosnia and mechanisms
for monitoring and combating Internet abuse for terrorist purposes.
• Develop procedures for the analysis of controls and projects for improving
the warehousing safety of weapons, military equipment, explosives and dualpurpose means, as well as their traffic through or through Bosnia. [4]
Measures dealing with investigation
and criminal persecution:
• Improve the legislative framework for the fight against terrorism and violent
extremism (harmonise it with international standards and harmonise those in
criminal codes in Bosnia), including regulations regulating the area of control of
movement and residence of foreigners. Ratify international instruments relevant
to the fight against terrorism.
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• Improve the legal framework for coordinating all operational and investigative
activities, collecting, analytical processing and information exchange.
• Strengthen human and material-technical resources for conducting operational
and investigative activities.
• Strengthen international cooperation, countries in the region, countries of
interest, with EUROPOL. EUROJUST and through the INTERPOL system.
• Analyse risks and develop repressive measures against, facilitate illegal access
to weapons and explosives by violent extremists / terrorists.
• Prevent financing of terrorism by continuing to harmonise legislation according
to the requirements of FATF 1 and MONEYVAL 2, and consistently apply other
standards, in particular the obligation to conduct full financial investigations
in the investigation of the acts of terrorism.
• A special focus on acts related to the Criminal Actions of Terrorism is to undertake investigative activities in the direction of crossing the channel of illegal
trade in weapons and explosives and other materials that may serve to commit
terrorism. [17]

Some examples of religious extremism, where
religious belief has used religion as a mean to justify
violence and acts of aggression to cause territorial
integrity or political independence
Unfortunately, throughout history, but also in the contemporary world, certain
organisations, who have attempted to accomplish their political and material aims
through violence, have acted by justifying that they are using the same (violence) to
protect certain religious values. So simply, they abused religion, justifying the use of
violence, by calling on certain religious values.
According to terrorism expert David C. Rapoport, a “religious wave”, or cycle, of
terrorism, dates from approximately 1979 to the present. According to Rapoport, this wave
most prominently features Islamic terrorism, and also includes terrorism by Christians
and other religious groups that may have been influenced by Islamic terrorism [15].
1

2

The Financial Action Task Force (FATF) is an inter-governmental body established in 1989 by
the Ministers of its Member jurisdictions. The objectives of the FATF are to set standards and
promote effective implementation of legal, regulatory and operational measures for combating
money laundering, terrorist financing and other related threats to the integrity of the international
financial system. The FATF is therefore a “policy-making body” which works to generate the necessary political will to bring about national legislative and regulatory reforms in these areas.
MONEYVAL is a permanent monitoring mechanism of the Council of Europe, a pan-European
organisation with 47 member states, reporting directly to its principal organ, the Committee of
Ministers.
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Groups, respectively such extremist religious organisations, operate in different countries
and continents of the world.
In the continuation of this article the existence and the infamous activity of some
of them will be noted.
Islamic extremists
The highest numbers of incidents and fatalities caused by Islamic terrorism occur
in Iraq, Afghanistan, Nigeria, Pakistan and Syria. In 2015, four Islamic extremist, groups
were responsible for 74 % of all deaths from terrorism: ISIS, Boko Haram, the Taliban
and Al-Qaeda [8].
To better understand the activity, scope, goals, tools and methods, as well as
the existence of an extremist religious organisation, we will give some of the features
of the Boko Haram organisation, operating mainly in Nigeria.
The name of the organisation itself “Boko Haram” that in translation means
“Western Civilization is a sin” indicates the nature, aims and objectives of the organisation, which is primarily denial respectively intolerant towards Western civilization.
The group’s main goal is to establish an Islamic caliphate within the country, which
would allow for the implementation of sharia law. Boko Haram is fighting to overthrow
the government and create an Islamic state [10].
Boko Haram is a branch of the Islamic State of Iraq and the Levant. Mohammed
Yusuf founded the sect that became known as Boko Haram in 2002 in Maiduguri, the capital of the north-eastern state of Borno. He established a religious complex and school
that attracted poor Muslim families from across Nigeria and neighbouring countries.
It has been active in Nigeria since 2003. The group is active in the north of Nigeria and
wants to impose Islamic law as the only law in Nigeria [19].
Islamist group Boko Haram has caused havoc in Africa’s most populous country
through a wave of bombings, assassinations and abductions. It is estimated that the Boko
Haram Organisation in the period 2003–2018, has committed hundreds of terrorist
acts, attacks on churches and other similar actions, resulting in the death and injury of
thousands of mostly non-Muslim persons, then kidnapping thousands of children, girls,
women and sexual abusing of a large number of them.
Christian extremists
Ilaga, is a Catholic Extremist group that is anti-Islam based in southern Philippines.
The group is predominantly composed of Visayans (mostly Ilonggo), embracing a form
of Folk Catholicism that utilizes amulets and violence. From March 1970 to January
1972, the Ilaga committed 22 massacres resulting in the deaths of hundreds of Muslim
civilians. The group is guilty of “mutilating bodies of victims” and “marking bodies with
a cross”. It also burned down and looted many houses and properties. The group committed its bloodiest act on June 19, 1971, when the group killed 70–100 Moro civilians
inside a mosque. [12]
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Anti-balaka groups destroyed almost all mosques in the Central African Republic
unrest. In 2014, Amnesty International reported several massacres committed by the Antibalaka against Muslim civilians, forcing thousands of Muslims to flee the country. Other
sources report incidents of Muslims being cannibalised. While anti-balaka groups have
been frequently described as Christian militias in the media, this has been denied by
Church leaders. Bishop Juan José Aguirre said: “But in no sense can it be said that the antibalaka is a Christian group. The anti-balaka are made up of people of all kinds, terribly
enraged, and including many people whom we call the ‘dispossessed’ – bandits, exprisoners, delinquents, criminals – who have got involved in these groups and are now
extending, like a plague of locusts, across the whole of the CAR, murdering Muslims.” [4]
The Nationalist Socialist Council of Nagaland (NSCN) is also a Christian Naga
nationalist militant group operating in North India. The main aim of the organisation
is to establish a sovereign Christian state, “Nagalim”, unifying all the areas inhabited by
the Naga people in Northeast India and Burma. The organisation’s slogan is “Nagaland
for Christ”.
Maronite Christian militia perpetrated the Karantina and Tel al-Zaatar massacres of Palestinians and Lebanese Muslims during Lebanon’s 1975–1990 civil war.
The 1982 Sabra and Shatila massacre, which targeted unarmed Palestinian refugees
for rape and murder, was considered to be genocide by the United Nations General
Assembly. A British photographer present during the incident said that “people who
committed the acts of murder that I saw that day were wearing [crucifixes] and were
calling themselves Christians”. [5]
The Walisongo school massacre is the name given to a series of attacks by
Christian militants on May 28, 2000 upon several predominantly Muslim villages
around Poso town, Central Sulawesi, Indonesia as part of a broader sectarian conflict
in the Poso region [5].
Orthodox Christian-influenced movements in Romania, such as the Iron Guard
and Lăncieri, which have been characterised by Yad Vashem and Stanley G. Payne as
anti-semitic and fascist, respectively, were involved in the Bucharest programme and
political murders during the 1930’s [5].
The Russian Orthodox Army (The ROA), is a Christian Extremist militant group
in Ukraine that was founded in May 2014, as part of the insurgency and following
War in Donbass. Along with other separatist groups in the region, the ROA has been
noted of “kidnapping, beating, and threatening Protestants, Catholics, and members of
the Ukrainian Orthodox Church … as well as participating in anti-Semitic acts” [16].
The Jewish religious extremists
It has been suggested that a similarity between Jewish religious terrorists and
jihad networks in Western democracies is their alienation and isolation from the values
of the majority, mainstream culture, which they view as an existential threat to their
own community.
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Terror Against Terror (Hebrew: Terror Neged Terror, TNT) was a radical Jewish
militant organisation that sponsored several attacks against Palestinian targets. The group
was founded by Rabbi Meir Kahane’s Kach organisation, and took its name from Kahane’s
theory that Arab terrorism should be met with Jewish terrorism [4].
The Buddhist religious extremists
Buddhism is generally seen as among the religious traditions least associated
with violence, but in the history of Buddhism there have been acts of violence directed,
promoted, or inspired by Buddhists. As far as Buddha’s teachings and scriptures are
concerned, Buddhism forbids violence for resolving conflicts.
In recent years the State Peace and Development Council (SPDC), the military
regime of Burma from 1988 to 2011, had strongly encouraged the conversion of ethnic
minorities, often by force, as part of its campaign of assimilation. The regime promoted
a vision of Burmese Buddhist nationalism as a cultural and a political ideology to legitimise its contested rule, trying to bring a religious syncretism between Buddhism and
its totalitarian ideology
Myanmar had become a stronghold of Buddhist aggression and such acts are
spurred by hardline nationalistic monks. The oldest militant organisation active in
the region is Democratic Karen Buddhist Army (DKBA), headed by a Buddhist monk U
Thuzana, since 1992. In the recent years the monks, and the terrorist acts, are associated with the nationalist “969 Movement” particularly in Myanmar and neighboring
nations. The violence reached prominence in June 2012 when more than 200 people were
killed and around 100,000 were displaced. As of 2012, the “969 Movement” by monks
(the prominent among whom is Wirathu) had helped create anti-Islamic nationalist
movements in the region, and have urged Myanmar Buddhists to boycott Muslim services and trades, resulting in persecution of Muslims in Burma by Buddhist-led mobs.
However, not all of the culprits were Buddhists and the motives were as much economic as religious. On June 20, 2013, Wirathu was mentioned on the cover story of Time
(magazine) as “The Face of Buddhist Terror”. According to the Human Rights Watch
report, the Burmese government and local authorities played a key role in the forcible
displacement of more than 125,000 Rohingya people and other Muslims in the region.
The report further specifies the coordinated attacks of October 2012 that were carried
out in different cities by Burmese officials, community leaders and Buddhist monks to
terrorise and forcibly relocate the population. The violence of Meiktila, Lashio (2013)
and Mandalay (2014) are the latest Buddhist violence in Burma. [6]
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More about the act of the proscription of faith
groups which use violence and acts of aggression
to cause territorial integrity or political
Bearing in mind the criminal activity of extremist religious groups, and in particular the harmful consequences for human beings, material goods, the intolerance,
the uncertainty that they cause in the environments where such groups operate, and
especially the high risk posed to the human society in general, different international
organisations and certain states have decided to deny their existence, respectively to put
out of the law, such organisations.
The proscriptions of antiquity and the middle ages serve to remind us that outlawing or banishing enemies of the state is a longstanding privilege of sovereignty.
The terminology of blacklisting, listing, designation, outlawing, banning orders,
and more, are commonplace in the rubric of proscription.
The legal framework for proscription
of religious extremism groups
Just two weeks after the September 11, 2001, attacks, the UN passed Security
Council Resolution 1373. 3 Although the UN made no attempt to define terrorism in
the Resolution, and would not do so until 2004, it nonetheless provided that member
states enact legislation to tackle the threat posed by a seam of seemingly ubiquitous
violent islamic extremist organisations.
The Resolution stipulated that Member States should prevent and suppress
the financing of terrorist acts; freeze financial assets connected to persons directly or
indirectly connected to terrorists and enact or modify domestic criminal legislation to
prevent persons within the state from providing financial or other support to terrorists. 4
While UN Resolutions have no binding legal force, they nevertheless impose a ‘normative obligation’ on Member States and the response to Resolution 1373 was immediate.
States moved quickly to draft new legislation to comply with the UN’s stricture:
1) Australia passed The Charter of the United Nations (Anti-Terrorism Measures)
Regulations 2001 and The Security Legislation Amendment (Terrorism) Act 2002;
2) Canada passed Anti-Terrorism Act 2001; 3) The UK amended the TA 2000 with
the Antiterrorism, Crime and Security Act 2001; and 4) The US enacted the Uniting
and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act 2001 (USA PATRIOT Act).

3
4

Resolution 1373 (2001), adopted by the Security Council at its 4385th meeting, on September 28,
2001.
It is foreseen in Article 1 (paragraphs a, b and c) of UN Resolution 1373 (2001).
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What are the benefits of the proscription
of extremist religious organisations?
The formal designation of an organisation as terrorist: for instance, is a typical
pre-requisite to the confiscation or freezing of that group’s assets; or the prevention of its
members from soliciting support; or the banning of an organisation running for political
office, travelling across national borders, or using certain forms of transport.
Proscription, in short, is a fulcrum of states’ counterterrorism capabilities and
ambitions.
The diversity and consequences of proscription regimes
There is the diversity of political and legal settings that structure proscription
regimes and their complex transnational interactions.
Consequences of proscription:
• Proscription as action or process has broader implications for national security,
international organisations, fundamental liberal freedoms and for individuals
connected to designated entities.
• The consequences for individuals can be severe, for example. Thus, where both
the Australian and UK proscription regimes contain “status” offences relating
to membership criminalising individuals for who they are, rather than what
they have done Australia’s powers grant prosecutors considerable latitude,
specifying “informal” members as well those who have “taken steps to become
a member” [9].
• In Turkey, for example, membership offences have been used as a means of
suppressing domestic dissent and support for Kurdish separatism in which
Kurds are, as Sentas argues in this issue, “routinely” prosecuted for crimes
connected to the PKK or membership of the PKK on often spurious evidence.
As she notes, the period of 2009 and 2013 alone saw nearly 40,000 such prosecutions [9].
Lists of banned terrorist groups
Most states in the international system, and a number of international governmental
organisations (IGOs), maintain lists of banned terrorist groups. In the United States,
for instance, the Secretary of State designates a list of Foreign Terrorist Organisations
(FTOs); a list which contains 61 organisations. In the United Kingdom, it is the Home
Secretary who has the power to proscribe an organisation believed to be engaged in
terrorism (with the Parliament’s consent). Seventy-one organisations are on this list. At
the inter-state level, meanwhile, the European Union established its own “list of persons, groups and entities involved in terrorist acts and subject to restrictive measures”
following the events of September 11, 2001. This list currently hosts 13 persons, and
31 groups and entities. [9]
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The evaluation of the effectiveness
of proscription frameworks
Regarding the effectiveness of the practical implementation of the legislation on
the proscription of extremist organisations, there are different studies and opinions,
some of which will be emphasized:
• In a review of the first five years of the proscription laws in Australia, the Inquiry
into the proscription of ‘terrorist organisations’ under the Australian Criminal
Code, found that ‘Australia has listed nineteen organisations but so far proscription has not been an element in any of the prosecutions for terrorist organisation
offences’.
• In her review of the UN’s anti-terrorism measures, Bianchi [1] describes the prospect of assessing implementation of the measures as a ‘daunting task’, and
notes that lawyers ‘lack adequate parameters to objectively judge the efficacy of
states’ implementing measures as well as their consistency with other obligations
incumbent on them’.
• The UK Independent Reviewer of Terrorism Legislation sought to determine
the extent to which counter-terrorism laws had resulted in substantive prosecutions. In his report on The Terrorism Acts in 2012, he found that the UK government does not collate complete data on all offences brought in prosecutions of
individuals under the sections 11 to 13 of the TA 2000: only ‘principal offences’
are recorded and reported. Since membership of a terrorist organisation might
be a lesser charge than the principal offence in a prosecution, the Reviewer thus
concluded it was ‘impossible to know the full extent’ to which proscription laws
criminalising membership of a terrorist organisation had been used [9].

Conclusions
1. Religious extremism, as a dangerous phenomenon, is quite widespread in
the contemporary world.
2. Some of the most fatal attacks such as the terrorist attack on the United
States on September 11, 2001, the terrorist bombing of a train in Madrid and
unfortunately, a large number of other such religiously motivated mass killings
show how common is abuse of religion from religious extremists.
3. In general there are different causes of religious extremism.
4. It should be a collective and universal war against extremist through education,
knowledge and information.
5. The resolution of November 25, 2015 on the suppression of radicalisation and
recruitment of European citizens in terrorist organizations (2015/2063 (INI))
and UN Plan of Action to Prevent Violent Extremism, also foresees a lot of
measures against religious extremism.
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6. Except international organisations, also individual states that are confronted with
religious extremism, have foreseen and defined various measures in the fight
against religious extremism, one of such states is Bosnia and Hercegovina.
7. Bosnia and Hercegovina in their Strategy for Prevention and Fight against
Terrorism (2015–2020), have foreseen among others, these measures: preventive measures; protection measures from religious extremism and measures
dealing with investigation and criminal persecution.
8. Groups, respectively extremist religious organisations, operates in different
countries and continents of the world. They are abusing almost all religions
like, the Muslim religion, Christian, Jewish, Buddhist and others.
9. Different international organisations and certain states have decided to deny
existence of the religious extremist groups, respectively to put them out of
the law or their proscription.
10. Proscription of the religious extremist groups is based on legal framework,
creates some benefits, has some consequences and his effectiveness is evaluated
by different analysers and scientific workers.

Reliģiskais ekstrēmisms kā sociāls fenomens
Kopsavilkums
Ir daudz piemēru, kur politiskās un reliģiskās pretrunas izraisījušas dziļu sociālo
krīzi un valsts sabrukumu. Ir tiesa, ka pasauli iezīmē jauni vardarbīga ekstrēmisma,
radikālisma un terorisma viļņi, kuru fonā ir slēpti reliģiski, etniski un ideoloģiski iemesli.
Vardarbīgas rīcības galvenais mērķis ir atsevišķu grupu vai indivīdu politisko vai reliģisko
mērķu sasniegšana. Realitātē vardarbīgo grupu iemesli un darbība ir pretēja demokrātiskām un liberālām tolerances un multikulturālisma vērtībām. Radikalizācija, kas noved
pie terorisma, ir dinamisks process, kurā rodas situācija, kad teroristu vardarbība tiek
pieņemta kā iespējama un pamatota indivīdu un grupu rīcība. Viens no šā raksta mērķiem
ir apkopot iemeslus, kuru dēļ indivīds dodas radikalizācijas, terorisma un ekstrēmisma
virzienā, otrs raksta mērķis – aprakstīt un noskaidrot veidus, kā reaģēt uz starptautiskās
sabiedrības un atsevišķu valstu centieniem novērst un apkarot ekstrēmismu un teroristiskas darbības.
Atslēgvārdi: terorisms, reliģiskais ekstrēmisms, vardarbīgs ekstrēmisms, teroristu
radikalizācija, teroristu grupas un organizācijas, terorisma un ekstrēmisma novēršana.

— 51 —

Socr ates

RSU elektroniskais juridisko zinātnisko rakstu žurnāls

2019, Nr. 3 (15)

Haki Demolli. Religious Extremism as Social Phenomenon

References
1. Bianchi, A. (2006). Assessing the Effectiveness of the UN Security Council’s Anti-Terrorism
Measures: The Quest for Legitimacy and Cohesion. European Journal of International Law,
17(5), 881–919.
2. Canterbury Christ Church University. (2016). Government Definitions of extremism, radicalisation and terrorism. www.canterbury.ac.uk/university-solicitors-office/docs/governmentdefinitions-of-extremism-radicalisation-and-terrorism.pdf
3. Causes of Crime: Explaining Crime, Physical Abnormalities, Psychological Disorders, Social and
Economic Factors, Broken Windows, Income and Education. https://law.jrank.org/pages/12004/
Causes-Crime.html
4. Christian Terrorism. (2018). Alchetron: Free Social Encyclopedia for the World. https://alchetron.
com/Christian-terrorism.
5. Christian Terrorism. Infogalactic. https://infogalactic.com/info/Christian_terrorism
6. Huda, M. N. (August 30, 2017). Apartheid in Our Neighbourhood! The Daily Star (portal).
https://www.thedailystar.net/opinion/straight-line/apartheid-our-neighbourhood-1455931
7. http://atheisme.free.fr/Religion/What-is-religion-1.htm
8. Institute for Economics and Peace. (2016). Global Terrorism Index 2016. https://reliefweb.int/
report/world/global-terrorism-index-2016
9. Jarwis, L. and Legrand, T. (2018). The Proscription or Listing of Terrorist Organisations:
Understanding, Assessment, and International Comparisons. Terrorism and Political
Violence, 30(2).
10. Kwame, N. P. Religious Militancy and Terrorism in West Africa: A Case Study of Political Islam.
https://pdfs.semanticscholar.org/d21f/c79b3d694368b2a28768b1367dff37ed0237.pdf
11. Mandaville, P. & Nozell, M. Engaging Religion and Religious Actors in Countering Violent
Extremism. http://www.css.ethz.ch/en/services/digital-library/articles/article.html/c56482beb0ea-48a0-935b 6443e2379741/pdf
12. Mariveles, J. D. (February 14, 2015). Mindanao: A memory of massacres. https://www.facebook.
com/notes/bangsamoro/mindanao-a-memory-of-massacres/1022765234417517/
13. Music, S. (2018). Religious Aspects of the Phenomenon of Violent Extremism. http://
en.globalanalitika.com/religious-aspects-of-the-phenomenon-of-violent-extremism
14. Rad, M. R. (2013). What Turns Ordinary People into Religious Extremists? https://www.huffingtonpost.com/roya-r-rad-ma-psyd/
15. Rapoport, D. C. (2013). The Four Waves of Modern Terror: International Dimensions and
Consequences. https://www.researchgate.net/publication/286896869_The_four_waves_of_
modern_terror_International_dimensions_and_consequences
16. U.S. Department of State. (2015). International Religious Freedom Report for 2014.
17. Western Balkan Integrative Internal Security Governance. (2015). Strategy of Bosnia and
Herzegovina for Preventing and Combating Terrorism. Sarajevo, 2015. https://wb-iisg.com/docs/
strategy-of-bosnia-and-herzegovina-for-preventing-and-combating-terrorism-2015-2020/
18. White, M. (January 2012). The Thirty Years War (1618–48). Necrometrics. https://necrometrics.
com/pre1700a.htm
19. Yayandi, M. B. (September 11, 2017). Terrorism in Nigeria: History of Boko Haram Attacks in
Northeastern Nigeria and Their Collaboration with the World Terrorist Called “ISIL”. https://www.
globalethicsnetwork.org/profiles/blogs/terrorism-in-nigeria-history-of-boko-haram-attacks-in

— 52 —

Socr ates

RSU elektroniskais juridisko zinātnisko rakstu žurnāls

2019, Nr. 3 (15)

https://doi.org/10.25143/socr.15.2019.3.053-058

Strategy for Achieving Trade Balance
Giga Abuseridze, Ph.D. in Law candidate
Georgia
abuseridzegiga@gmail.com

Abstract
This Paper deals with the issue of international trade strategy in achieving trade
balance. The author claims that the efforts of policymakers and business leaders to find
ways to achieve trade balance should imply greater coherency between trade and human
rights objectives.
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Introduction
In today’s world of unprecedented technological and economic advances, the majority
of the world population has not been able to share in this prosperity. Persistent poverty still
remains in many parts of the world, and this human tragedy is one of the most pressing
problems in our time.
Nevertheless, despite some efforts by international organisations, poverty does
not seem to receive priority consideration from leading nations that could provide key
political and economic support toward resolving this problem. Consider this issue from
another perspective: not only is the relief of persistent poverty our moral obligation but
it is also consistent with our long-term security interest because societies with adequate
economic resources are less likely to foster violence and terrorism that has torn our world
apart throughout history.
How can this problem of poverty be resolved? Poor countries cannot indefinitely
depend on donations from outside, even if such donations could be provided; the only
lasting solution would be to create an economy in these countries through economic
development that would provide inhabitants with adequate resources and sustain their
living standard beyond subsistence. How can poor nations build such an economy? It
has been suggested that poverty is not simply a result of bad economic policy: various
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political, social, and even cultural problems have also been cited as causes of poverty.
Because these causes are rather various and complex, many believe that, no simple solution to poverty is universally applicable. In each individual case, political, social, economic
and cultural practice and institutions that hamper economic development should first
be identified; then specific remedies for each of these problems would have to be applied.
In many cases, these problems are simply too difficult and complex to solve, therefore
poverty remains [1].
Certain developing economies have combated these problems successfully and have
achieved impressive economic development in the past decades. For these economies,
international trade has been an important vehicle for successful economic development.
The legal framework for international trade controls which development policies can
be implemented in conjunction with international trade and the way in which they are
implemented. Therefore, trade disciplines are quite relevant to poverty and development.
The specific regulatory requirements of trade disciplines affect the ability of developing
countries to adopt effective development policies. I discuss throughout this topic why
this is the case and what changes should be made in the current trade disciplines to
achieve the trade balance.

Balance between uncertainty and speed
of economic adjustment policies
This section seeks to explore uncertainty and speed of adjustment policies, which
can largely impact on the level of trade instability in a state. To begin with, it is worth
mentioning that all economic policies are undertaken in an environment of uncertainty;
however, in this case balance-of-payments stabilisation programmes appear to involve
relatively serious risks. For instance, the typical LDC (the Least Developed Countries)
economy is vulnerable to many different shocks: weather affects the production of crops
or food export, or unforeseeable variations in the international terms of trade can be
quite violent. Other international factors can also be important; for example, the floating
interest rate that determines debt service on much of previously contracted debt which
may rise unexpectedly. A recession or change in immigration policy abroad can also
upset the calculations of labour-exporting countries [2].
On the one hand, there are analysts who believe that rapid action will be economically successful. If the credibility of the authorities’ commitment to reform is not established quickly, individuals and firms may hesitate to respond by, for instance, increasing
exports. They will fear that promises may not be kept or that partially implemented
policies may even be reversed, thereby rendering their actions unprofitable. Furthermore,
some policies must be implemented without warning in order to avoid costly speculation. If a large devaluation is anticipated, attempts to shift out the domestic currency
will result either in a large loss of foreign-exchange reserves or in the need to impose
extensive restrictions.
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On the other hand, the need to act in an uncertain environment with imperfect
knowledge about economic structure suggests the desirability of proceeding slowly,
in case if the availability of foreign exchange and other constraints make this strategy
possible. An important point is that by providing loans during the adjustment process,
the IMF programmes lessen economic risks. From the economic point of view, there are
important arguments for rapid implementation, especially with regard to devaluation.
The case for quick adjustment is the strongest when the information about the structure
of the economy is reliable and wage and price rigidities are not important. However,
primarily political considerations are also relevant to decisions about the speed of
adjustment.
The early success or failure of policies implemented after agreements by the IMF
itself affects stability or instability. Thus, many factors affect stability within countries.
Some of these factors are external to a country’s internal politics: the weather, for example,
or changes in the price of commodities. Usually, external factors interact in complicated
ways with domestic social and political structures to produce shifts in power relationships
between groups. To conclude, it is important to highlight the role of political choice in
producing the resource course, underscoring the importance of what might be called
structured contingency in mediating the relationship between resources and political
and economic outcomes.

Facilitation of development in WTO provisions
How have GATT/WTO disciplines treated the issue of development? In the early
period of the GATT, not much progress was made in meeting development objectives, but
attention to the importance of development grew over time as the participation of developing countries increased. With the majority of membership composed of developing
countries, development has become a major issue in the WTO. The WTO Agreement
(i.e., the Marrakesh Agreement Establishing the WTO) includes the facilitation of development among its major objectives.
Its preamble provides in relevant part:
“Recognising further that there is need for positive efforts designed to ensure that
developing countries, and especially the least developed among them, secure a share
in the growth in international trade commensurate with the needs of their economic
development” [3].

The WTO recognises the role of international trade in development and the need
to ensure that developing countries share in the growth of international trade. The first
Ministerial Conference, which took place on December 9–13, addressed the importance
of integrating developing countries in the multilateral trading system for their economic
development [4]. To facilitate this integration, it recalled “that the WTO Agreement
embodies provisions conferring differential and more favourable treatment for developing
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countries, including special attention to the particular situation of least-developed countries”. Trade facilitation is an important part of development strategy and needs to be
supported by the WTO.

Balance of trade: human rights in the trade arena
Trade is an opportunity for a country’s growth and for the advancement of these
human rights. At the same time, trade can also have a negative influence on these human
rights. Although scholars, policymakers, and activists have long debated the relationship
between trade and human rights, in fact we still know very little about that relationship.
Scholars are only beginning to study empirically the effects of trade or particular trade
agreements on individual rights, and they have just started to examine which rights (such
as property rights or the right to equality before the law) must be protected by governments for trade to flourish Nonetheless, current studies seem to indicate that, over time,
trade policies and agreements and the trade they stimulate could (even simultaneously)
undermine some rights and enhance others.
The ILO’s 1998 Declaration of Fundamental Principles and Rights at Work enumerates a short list of core international labour standards that are defined more fully in eight
background Covenants incorporated by reference, namely, freedom of association and
collective bargaining, the elimination of forced labour, the elimination of child labour,
and the elimination of discrimination in employment, which is also consistent with
the characterisation of certain core labour standards or rights as human rights, especially
that guarantee basic freedom of choice in employment relations [5]. Labour standards
have been used in the Generalised System of Preferences a preferential system to provide
duty free access to exports of developing countries by (most notably) the European Union
and the United States of America. Currently, there is a revision of the EU’s GSP scheme,
the potential implications of which may be considerable given that the new GSP plus
scheme appears to target not only ratification of the fundamental Conventions, but also
application of Conventions in line with comments from the ILO supervisory bodies. This
has the potential to be very problematic for employers.
Anartya Seb in his book “Development as Freedom” argues that basic goals of
development can be conceived of in universalistic terms where individual well-being can
plausibly be viewed as entailing certain basic freedoms irrespective of cultural context:
1) freedom to engage in political criticism and association;
2) freedom to engage in market transactions;
3) freedom from the ravages of preventable or curable disease;
4) freedom from the disabling effects of illiteracy and lack of basic education;
5) freedom from extreme material privation [6].
According to Sen, these freedoms have both intrinsic and instrumental value.
Importantly, in contrast to the unfair competition and race to the bottom rationales for
linking international trade policy and international labour standards, the human rights
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perspective focuses primarily on the welfare of citizens in exporting, not importing
countries. The assumption underlying this concern for basic or universal human rights
is that failure to respect them in any country is either a reflection of the decision of
unrepresentative or repressive governments rather than the will of the citizens or
a sign of the majoritarian oppression of minorities, for example, children, women
or racial religious minorities; alternatively, there may be paternalistic concerns that
citizens in other countries have made uninformed or ill-advised choices to forgo these
basic rights.

Conclusion
All members of the WTO must adhere to certain principles as they make trade
policy. They must automatically extend the best trade conditions granted to one member
to every other nation that belongs to the WTO. They must treat products of foreign
firms in the same way they do products of local firms. Policymakers cannot discriminate
between products originating in different countries nor between imported goods and like
domestically produced goods. If member states do not adhere to the rules, they may find
their trade policies subject to trade disputes at the WTO. I think, within these structures,
countries have considerable flexibility under WTO rules to protect human rights at
home or abroad. Member states can use trade waivers and exception to promote human
rights abroad or at home. They occasionally bring up human rights during accessions
and trade policy review. Furthermore, human rights concerns have seeped into WTO
and GATT negotiations, although many WTO members still see human rights concerns
as “non-trade” issues.
The author recommends:
1) to make a policy determination that trade and human rights should be coordinated (respond to public concerns, make strategies to address globalisation
more coherently);
2) to reform national trade policymaking process (for example: develop a channel
for human rights concerns to enter the policymaking process; set up an advisory system);
3) to task advisors or weigh human rights concerns (ask the right questions when
making public policy decision);
4) to create coalition of the willing at the WTO (member states should jointly
request the WTO to study the relationship between WTO rules and human
rights rules);
5) to clarify relationship (member states should request that WTO staff examine
how social labelling and procurement policies can be designed so they do not
distort trade);
6) to explore human rights impact assessments (governments and foundations
should fund research and testing of human rights assessments).
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Stratēģija tirdzniecības bilances sasniegšanai
Kopsavilkums
Šajā rakstā aplūkots jautājums par starptautiskās tirdzniecības stratēģiju tirdzniecības bilances sasniegšanai. Autors apgalvo, ka politikas veidotāju un uzņēmumu vadītāju
centieniem atrast veidus, kā panākt tirdzniecības līdzsvaru, vajadzētu nozīmēt lielāku
saskaņotību starp tirdzniecības un cilvēktiesību mērķiem.
Atslēgvārdi: Pasaules Tirdzniecības organizācija, vismazāk attīstītās valstis,
Vispārējā vienošanās par tarifiem un tirdzniecību, Starptautiskā Darba organizācija.
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Abstract
Nowadays the rights of medical practitioners are not so widely developed as
the rights of minor patients. Protection of the rights of medical practitioners is directly
subject to implementation of the rights of minor patients. Interaction or legal cooperation
of medical practitioners and minor patients has been studied rather little from the scientific perspective. Despite several aspects – introduction of new Internet era in relations
of doctors and patients, establishment of judicial practice in the sphere of protection
of the rights of patients, the institute of the protection of the rights of medical practitioners in Latvia has not been sufficiently developed yet. Main conditions of interaction
of medical practitioners and minor patients are defined both in the Medical Treatment
Law and the Law on the Rights of Patients. However, the main feature of these relations is
that within such framework, medical practitioners mostly have prohibitions and restrictions, whereas minor patients mostly have their rights stipulated.
The aim of the article is to define the characteristics of the rights of medical
practitioners in treatment process of minor patients. Descriptive, analytical, systematic
and grammatical methods were used in compiling of the article.
Keywords: medical practitioner, treatment process, minor patients, rights.
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Medical practitioners are a specific group of professionals, characterised by different qualifications (in relation to other persons working in healthcare) and teleological
differences (in relation to representatives of other professions). Activities of medical
practitioners are related to high mental and physical load, social responsibility, high
scope of knowledge and application thereof, and assuming of risks. Medical practitioners
perform their obligations and professional functions regardless of the place and time,
and the work results entail social effect which not only the lives of people depend on,
but also the stability of the society in general. This indicates the special value of this
profession under the social context not only today, but also in ancient history. Activities
of doctors at scientific level started to appear in the 5th century BC when first medical
terminology was developed [1].
Analysis of legal acts allowed establishing that the rights and obligations of minor
patients, as well as the rights and obligations of their lawful representatives regarding
medical practitioners, have been assigned a much greater significance than the rights
of medical practitioners in relations with minor patients and the rights in general. For
instance, in the main law of medical practitioners – the Medical Treatment Law on
the rights of medical practitioners considering patients (without defining minor patients
individually) are clearly mentioned in four legal norms. The Medical Treatment Law [9]
does not stipulate the rights of a medical practitioner to defend their honour. The rights
to honour and dignity have been established both in the Constitution of the Republic of
Latvia [2] and the international law, for example, the Universal Declaration of Human
Rights [3].
These are not stipulated in the Medical Treatment Law, although disclaimer thereof
would serve as legally informative support for the protection of the rights of medical
practitioners [9].
Regarding the rights of minor patients, the obligations of medical practitioners
have been stipulated in more than eight legal norms in the Law on the Rights of Patients.
Rights and obligations of medical practitioners are not specified in the Law on
the Rights of Patients in a clear and unambiguous manner; they mostly stem from
the rights and obligations of patients. Such form of providing information in the legal
enactment is intransparent and inefficient, as it is oriented toward only one group of
people – patients. At the same time, identifying the rights and obligations of medical
practitioners raises a lot of questions regarding their feasibility, for example, the mechanism of determining the maturity degree, receiving of informed consent in writing from
a minor person, etc.
Considering the EU practice, rights of medical practitioners are represented by
professional associations and unions. Pursuant to Article 2 of the Statutes of the Latvian
Medical Association, the aim of the Association is to defend professional, economic and
legal interests of doctors [4]. Therefore, on the one hand, the rights of medical practitioners are protected at the level of associations, but this mechanism of protection is
incomplete, since, for example, conclusions of these organisations are not legally binding,
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upon adjudication of cases at court, and they have a consultative nature in development
of policy planning documents, etc. This also indicates the social status of medical practitioners in Latvia.
Reviewing the institute of rights and obligations of medical practitioners in relation to compliance with the rights and obligations of minor patients allows concluding
that the rights of minor patients are superior to the rights and obligations of medical
practitioners. It is necessary to strengthen the legal status of medical practitioners in relations with minor patients by improving the existing laws and supplementing these with
a wider range of rights of medical practitioners. The rights of medical practitioners are
not defined specifically and unambiguously within the framework of currently applicable
laws and regulations.
In recent years the question about legal awareness of medical practitioners has
become more topical [4]. The information at disposal of rights of medical practitioners
is a precondition for provision of quality service. As it was mentioned before, the concept
of information is rather wide. Acquiring legal information or legal awareness of medical
practitioners is an important aspect within the framework of the study.
Legal awareness is acquisition of information, stipulated in legal enactments in
the compliance with requirements specified therein and mastering of relevant knowledge, as well as application and forwarding thereof. Essence of legal awareness is not
only the obligation to know and comply with requirements specified in the laws and
regulations, but also to apply the acquired information to improve activities of the specific field. Namely, legal awareness of medical practitioners means obligation of medical
practitioners to constantly encourage their continued education as professionals with
the purpose of improving knowledge in the field of law. Cooperation of medical practitioners and minor patients is based not only on the body of medical documents and
regulatory enactments, but also regulatory enactments, which determine the rights and
obligations of parties, including those which protect the fundamental rights of minor
patients, for example, rights to health and life. Not only the treatment process itself but
also the quality and compliance of the rights of persons involved in this process depend
on the level of legal awareness of medical practitioners.
Pursuant to the Cabinet Regulations No. 268 “Regulations on the competence of
medical practitioners and students who acquire the first or second level professional
higher medical education programmes in medical treatment and their theoretical and
practical knowledge” of March 24, 2009 in order to perform treatment activities, among
other things, a medical practitioner or a doctor must acquire theoretical information on
such matters as, for example, legal grounds of professional activity [5].
It follows from above that any medical practitioner is informed of the legal aspects
of treatment regarding the treatment of minor patients. The role of legal awareness in
relations of medical practitioners and minor patients is an important precondition for
the purpose of not only providing quality service for treatment, but also a matter of
ensuring fundamental rights and basic principles of a minor patient.
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Cabinet Regulations No. 268 stipulate mandatory requirement for a medical practitioner to acquire theoretical knowledge on such matters as, for instance, legal bases of
professional activities [5].
Accordingly, it may be resumed that, for example, students of medical professions
are given the opportunity to acquire information on legal enactments that regulate their
professional activity. Yet, it is not clear from the Cabinet Regulations No. 268 whether
the rights of minor patients, including the rights of the patient shall be included in this
programme. By analysing the content of the mentioned Cabinet Regulations, it can be
concluded that they stipulate that medical practitioners and students who are study
ing in first or second level professional higher medical education programmes should
acquire legal bases of the professional activity. At the same time these regulations do not
specify what is meant by “legal bases of the professional activity”, and what is included in
the scope of knowledge to be acquired. It is essential that the reference to the necessity
to ensure rights and confidentiality of patients, included in the Cabinet Regulations, is
only attributed to masseurs [5].
Whereas in other Cabinet Regulations, the competence of medical practitioners
includes only and solely theoretical knowledge and practical skills in matters related to
legal bases of professional activities. It clearly follows from this that a medical practitioner
has to have knowledge on the matters of rights of patients.
Upon acquiring rights of patients under the context of these regulations, the programme should also include the rights of minor patients, which would be an integral
part of the content of rights of patients.
Information on the rights of minor patients should be acquired in depth upon
acquiring professions of such specialities and sub-specialities which require mandatory
contact with children, for example, paediatricians, neonatologists, child surgeons, etc.
What happens after acquiring qualification of a doctor is important too. Pursuant
to Article 52 of the Cabinet Regulations No. 943 “Procedures for Certification of Medical
Practitioners” a medical practitioner shall obtain further education points in the primary
speciality, of which at least 60 % are acquired for professional and scientific activity and
further education activities, which refer to the professional activity in the primary speciality, sub-speciality, additional speciality, or medical treatment or diagnostic method
(for professional and scientific activity and further education activity) [6].
The relevant legal norm also includes reference to Annex 5 of these regulations,
which stipulates mandatory formal and informal further education activities of professional qualification. If a medical practitioner has participated in professional and
scientific activity and further education activity, which is not included in Annex 5 of
these regulations, the rights to count these shall be delegated to a certification commission. This commission evaluates the significance of the given activity and quantity of
further education points shall be determined, based on the principle of aligning the listed
activities [6].
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Thus, during the recertification a medical practitioner shall not be obligated to
participate in such further education activities, where one would have the opportunity
to acquire theoretical knowledge on such matters as legal bases of professional activity.
In order to encourage improvement of legal awareness of medical practitioners,
a series of practical measures should be undertaken, including solving problems at state,
municipal and non-governmental organisation (for example, Latvian Medical Association,
etc.) level, paying special attention to education system, further education mechanism
and including relevant topics on the rights of minor patients in the agenda of non-governmental organisations, trainings, conferences, seminars, etc..
Communication plays a significant role in relations between a medical practitioner
and a minor patient, as well as listening to the opinion of the minor patient in the process
of adopting decision, related to health of this patient, which, no doubt, results from legal
awareness of medical practitioners.
Uncertainties in application of relevant legal norms, encountered in practice,
cause doubts of their quality and conformity to the actual situation. The obligation of
a medical practitioner to act, specified in Section 13 and 14 of the Law on the Rights of
Patients may be assessed from the aspect of doctor’s professional freedom. Professional
freedom of medical practitioner in Latvia has been directly embedded in the Medical
Treatment Law [9]; therefore, a medical practitioner should feel free upon performance
of their obligations and imposed functions in relations with minor patients. However,
upon reviewing the expression of the mentioned freedom under the context of Section
13 of the Law on the Rights of Patients, it should be noted that a medical practitioner
is not entitled to act freely in regard to the treatment of a minor patient below the age
of 14 years and starting from the age of 14 years. Even though a medical practitioner
has been granted ethic, moral and professional rights to perform activities related to
improvement of health condition for minor patient, these are not absolute. The expression of professional freedom of medical practitioners regarding the treatment of a minor
patient coexists with the human rights of this patient as well as the rights of the lawful
representatives to decide, for example, on the treatment of a patient below the age of 14
years. Simultaneously, considering the general legal norm of the Law on the Rights of
Patients regarding the rights of patients, including minor patients, to refuse the treatment
method proposed by a medical practitioner, it indicates poor existence of the mechanism
of professional freedom of a medical practitioner at national level [8].
In addition, professional freedom of a medical practitioner is restricted regarding
one’s obligation to protect health of a minor patient. The regulations of the Law on
the Rights of Patients entitle the lawful representatives or the Orphan’s Court to decide
on the treatment of this patient [8].
The law does not grant a medical practitioner absolute rights to decide on commencement of treatment of the minor patient, but rather offers to extend the procedure
of relevant decision making by involving third parties. In this regard, it is essential to
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note the role of the World Medical Association. The Latvian Medical Association is one
of the members of the mentioned association [7].
Reasonable development of the institute of professional freedom of medical practitioners would strengthen the protection of the rights of minor patients in accordance
with the principles of rights of these patients. At the same time cases should be noted,
when the lawful representatives of a minor patient refuse from treatment of this patient,
acting in interests of the child, and such refusal has lethal consequences. Vaccination of
minor patients and refusal of their lawful representatives to have this vaccination done
should be noted by analogy as well. In such case, health interests of society are opposed
to the interests of a minor patient and the lawful representatives. A solution could be
found by developing the professional activity freedom of doctors and reducing the range
of rights of the lawful representatives of minor patients. Unequal level of knowledge of
medical practitioners and minor patients, as well as special protection of the rights
of minor patients reduces theory of duty of trust, thus reducing also the implementation
of professional freedom of medical practitioners between the rights of minor patients
and medical practitioners.

Conclusion
Nowadays relationship between medical practitioners and minor patients are complicated from legal point of view. The autonomy of medical practitioners refers to freedom
of will and freedom of action. In addition, this is connected to the aim of preventing
potential risks that may arise from the freedom of medical practitioner’s activities.
The balance of development of the professional freedom of medical practitioners
would strengthen the protection of minor patients’ rights in accordance with the principles of minor patients’ rights. The solution of the problematic relations between minor
patients and legal practitioners can be found by developing the professional freedom of
the medical practitioners as well as narrowing the range of rights of legal representatives
of minor patients.
Basic principles of medical practitioners’ ethics, loyalty and patient loyalty are
important preconditions for the development of professional freedom.
The unequal level of knowledge between the medical practitioner and the minor
patients, as well as the special legal protection of minor patients’ rights, undermines
the duty of trust.
Law on the Rights of Patients and Medical Treatment Law prescribe the basic rules
regarding the legal relations between medical practitioners and minor patients. However,
that the main problem of this relationship is that the medical practitioners is mostly
subject to prohibitions and restrictions. While minor patients have mostly the rights.
For example, difficult issue is related to characterization of the rights of medical
practitioners with regard to minor patient’s vaccination. Pursuant to Section 13, paragraph one of the Law on the Rights of Patients, the decision the parents of the child make.
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Hence, medical practitioners do not have an exclusive right to take the decision,
priority has been granted to the child’s parents. However, it should be noted that if a child
refuses to vaccinate himself after the age of 14, the medical practitioner would have
the right to make an application to the Orphan’s Court if the doctor considers that vaccination is in the patient’s best interest. However, this mechanism of exercising the rights
of medical practitioners is ineffective from a practical point of view. The rights of medical
practitioners are also restricted and unclear in the case’s authorization. The question of
medical practitioner’s unclear rights also applies when a person who does not have clear
documentation brings a minor patient to the hospital. For example, the Law on the Rights
imposes an obligation on medical practitioners to provide treatment services to a minor
patient (up to 14 years of age) with the consent of their legal representative. Pursuant to
Articles 177 and 223 of the Civil Code, the child’s legal representatives are parents – father
and mother. In practice, there are situations when a child is brought to the hospital by
a third party who has not been authorized by the parents of the minor patient. As a result,
the medical practitioner is faced with the choice of whether or not to provide medical treatment to a child who has undergone an examination with an unauthorized third party. In
this case, key issue is the lack of lack of authorization and the circumstances of not provided
medical services versus minor patients’ right fundamental rights to health.
There is luck of definition of the rights of medical practitioners in the national
legislation in the context of minor patients’ rights. The rights of medical practitioners
do not cover the fundamental rights to which they is entitled as any citizen.
Changes in the system of specific knowledge are needed to ensure the quality
and success of relationship between medical practitioners and minor patients in treatment process.

Ārstniecības personu tiesību raksturojums
nepilngadīgo pacientu ārstēšanas procesā
Kopsavilkums
Mūsdienās ārstniecības personu tiesības nav tik plaši attīstītas kā pacientu tiesības. Īpašs jautājums ir par ārstniecības personu un nepilngadīgo pacientu tiesiskajām
attiecībām. Praksē eksistē virkne jautājumu, kas liecina par attiecīgā rakstura problemātiku. Piemēram, aktuāls ir jautājums par ārstniecības personu tiesību raksturojumu
gadījumos, kad jāveic nepilngadīgā pacienta vakcinācija. Saskaņā ar Pacientu tiesību
likuma 13. panta pirmo daļu, veicot vakcinācijas, lēmumu par vakcinācijas veikšanu vai
neveikšanu nepilngadīgam (līdz 14 gadu vecumam) pacientam pieņem šā bērna vecāki.
Līdz ar to ārstniecības personu tiesībām ir sekundāra loma attiecībā pret bērna vecāku
tiesībām. Taču jāatzīmē – ja bērns pats pēc 14 gadu vecuma atsakās no vakcinācijas, bet
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ārsts uzskata, ka vakcinācija konkrētajā gadījumā ir pacienta interesēs, tad ārstniecības
personai ir tiesības vērsties ar iesniegumu bāriņtiesā. Taču minētais ārstniecības personu tiesību realizācijas mehānisms nav efektīvs no praktiskā viedokļa, jo, iesaistoties
papildu institūcijai, pastāv vairāki šķēršļi ātra lēmuma pieņemšanai. Ārstniecības personu
tiesības tiek ierobežotas arī jautājumā par pilnvarojuma nepieciešamību. Arī jautājums
par ārstniecību gadījumā, ja nepilngadīgu pacientu uz izmeklējumu atved persona, kurai
nav sakārtota pilnvarojuma dokumentācija, ir neskaidrs un komplicēts no ārstniecības
personu tiesību viedokļa. Piemēram, Pacientu tiesību likumā ārstniecības personām
noteikts pienākums sniegt ārstniecības pakalpojumus nepilngadīgām personām, ja tam
savu piekrišanu devis likumiskais pārstāvis. Saskaņā ar Civillikuma 177. un 223. pantu
bērna likumīgie pārstāvji ir vecāki. Tomēr praksē ir situācijas, kad bērnu uz izmeklējumu
atved trešā persona. Tādējādi ārstniecības persona ir lēmuma izvēles priekšā – sniegt vai
nesniegt ārstniecības pakalpojumu bērnam, kurš ir ieradies uz izmeklējumu ar personu,
kurai nav sniegts pilnvarojums. Šajā gadījumā būtu vērtējami ne tikai riski, kas saistīti ar
pakalpojuma nesniegšanu, bet arī ar nepilngadīgo pacientu tiesībām uz veselību.
Ārstniecības personu tiesību aizsardzība tiešā veidā ir atkarīga no nepilngadīgo
pacientu tiesību attīstības un šo tiesību īstenošanas. Ārstniecības personu un nepilngadīgo
pacientu mijiedarbība vai tiesiskā sadarbība no zinātniskā viedokļa ir pētīta diezgan maz.
Neskatoties uz vairākiem aspektiem – interneta laikmeta iespēju ieviešanas ārstniecības
personu un pacientu attiecībās, jaunas tiesu prakses pacientu tiesību aizsardzības jomā
utt., ārstniecības personu tiesību aizsardzība Latvijā joprojām nav pietiekami attīstīta.
Galvenie ārstniecības personu un nepilngadīgo pacientu mijiedarbības nosacījumi ir
definēti gan Ārstniecības likumā, gan Pacientu likumā, gan citos tiesību aktos. Tomēr
ārstniecības personu un nepilngadīgo pacientu tiesiskās attiecības raksturo galvenokārt
ārstniecības personu tiesību ierobežojošs faktors attiecībā pret nepilngadīgo pacientu un
viņu likumisko pārstāvju tiesībām. Tas rada problēmas savstarpējo attiecību pilnveidošanā. Neskatoties uz ārstniecības personu tiesībām izvēlēties vienu vai otru ārstēšanas
metodi, medikamentus utt., tomēr gala lēmumu par nepilngadīgā pacienta ārstniecību
lielākoties pieņem vecāki.
Atslēgvārdi: ārstniecības personu tiesības, nepilngadīgo pacientu tiesības.
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Abstract
The principal aim of this paper is the need for standardization of jus cogens norms,
which besides their definition by the Vienna Convention on the Law of Treaties have
been further developed by international courts. The paper is divided in four parts that
include the characterization of jus cogens norms, their development in the early history
of international law, the development of these norms by international and regional courts
and ends with the need of unification of jus cogens norms.
A general conclusion thus can be drawn. The international courts, in order not to
become inclined to use controversial terms of jus cogens norms, necessitate for a harmonized system and standardization of these norms in order to further develop jus cogens
norms. Thus, the fulfillment of these norms through standardization allows us to think
that one day all international wrongful acts will become at some point world-wide
derogatory.
Keywords: jus cogens norms, Vienna Convention on the Law of the Treaties, international law, standardization, unification, non-derogable.
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Concept and application of jus cogens norms
Jus cogens norms 2 are part of international law. As such these principles are compelling as some other norms of international law; however, unlike the others these are
binding towards all states.
Though there is no specific list of categorizing international law sources in terms
of importance, according to Article 38 of the International Court of Justice (ICJ), whose
function is to decide in accordance with international law, the Court applies sources as:
international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states, international custom, as evidence of a general practice
accepted as law, the general principles of law recognized by civilized nations and judicial
decisions and the teachings of the most highly qualified publicists of the various nations
for the determination of rules of law. The statute of international law classifies international custom as a second source of international law, confirmed thereby by the ICJ in
the case of Nicaragua v. United States of America [6].
When speaking about general principles of law not all international customs can
reach at the level of jus cogens norms, hence as rights as international community accepts
them as binding. This means that some states accept as customary law only a set of
specific norms however the others do not accept them as customary law. In fact, these
set of international law sources exist, and they make the so-called “a body of binding
jus cogens” norms [9]. Nonetheless, the criterion of jus cogens norms consists in the fact
that they do not exist to satisfy the individual interest but the interest of the entire
international community [49].
Jus cogens norms are considered to be part of general principles of international
law, which states accept as norms from which no derogation is allowed. In this regard
there have been arguments between the international community, namely the drafters 3 of
the 1969 Vienna Convention on the Law of Treaties (VCLT) for several years until when,
at the Vienna Conference in 1969 it was agreed that Article 53 of the VCLT, expressly
confirmed jus cogens norms of general international law as a norm accepted and recognized by the international community of States from which no derogation is permitted,
and that any treaty which is in force, shall be void if at the time of its conclusion conflicts
with a peremptory norm of general international law [47]. As such, states are bound by
customary international law to respect these rules regardless of their codification through
their treaties or domestic laws and, and such rules prevail over any international agreement and other rules of international law that are contrary to them.
2

3

In this paper I will use the phrase jus cogens instead of “peremptory”, which has the same meaning
within this category of norms. However, the literal translation of this latin phrase is “compelling
law”.
The drafter of the Vienna Convention on the Law of Treaties is the International Law Commission.
International Law Commission was established by the United Nations General Assembly in 1948
for the promotion of the progressive development of international law and its codification.
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Recognition of jus cogens norms was confirmed again in the 1986 Vienna
Convention on the Law of Treaties between States and International Organizations or
between International Organizations [47]. The purpose of these rules is to be used beyond
the treaty law, in particular in the responsibility of the domestic law of the state. Here,
the International Law Commission (ILC) which is responsible for the promotion and
progressive development of international law and its codification [36] proposed the notion
of international crimes resulting from the breach by a state of an international obligation
“essential for the protection of fundamental interests of the international community”,
which is in fact closely linked to the doctrine of international jus cogens.
As is stated below which norms are considered to be jus cogens, it is important to
note that Article 64 of VCLT denotes that if a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void
and null. This definition leaves room for further understanding that international law as
a law that is in a constant state of evolution can further develop new norms.

Development of jus cogens norms
“The law of nations is part of the law of the land.” [3]

Generally, normative rules within national level are considered to go through a hierarchy of sources which include constitution(s), law(s) and regulation(s). Therefore, a law
may not contradict or conflict the constitution, and a regulation may not contradict a law,
or vice-versa the constitution.
On the other side, the development of jus cogens norms traces upon the idea that
certain categories of law that derive from reasoning of long humanity usage, in this case
natural law should prevail over the ones which are derived through legislative process.
This discerns that jus cogens norms are norms that have not developed in the twentieth
century, but to a certain extent are norms that have been known since the ancient times
of societal development.
Natural law as part of the jurisprudence of the broader tradition of thought is
associated with Greek philosophy, namely the Greek philosophers known as Augustine,
Aquinas, who began to apply the idea of natural law in international relations, in war
and peace [28]. For theologians of the sixteenth century, for Hugo Grotius and other
classical writers it notes that there were several ‘specific’ principles which amounted to
the level of natural jus necessarium (necessary natural law). Grotius emphasized that
the principles of natural law were so immune that the Lord himself could not change
them [14]. In fact, natural law was interpreted as a necessary law where all states are
obliged to respect it [49].
Since then, the classical publicists and theologians as Hugo Grotius, Name de
Vattel, and Christian Wolf, wrote the difference of jus scriptum (binding law) and jus
dispositivum (voluntary law) to differentiate consensual agreements between states from
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the ‘binding’ principles of international law that is binding upon on all states regardless of their conscience point of consent [14]. A wide-ranging article of jus cogens was
given by Alfred von Verdross, who argues that “no judicial order can … admit treaties
between juridical subjects, which are obviously in contradiction to the ethics of a certain community” [49], thereby emphasizing the “natural law” or “moral” foundation
of jus cogens norms. In fact, according to Verdross every legal order “has its roots in
the ethics of a certain community” [49] and it “cannot be understood apart from its
moral basis” [49].
Jus cogens notion has been a subject of debate throughout the first half of the twentieth century. In fact, without expressly referring to the notion of jus cogens, a number
of writers during the 1920’s have discussed the existence of such superior norms when
advancing claims that treaties, like contracts, should be void if contravening certain
fundamental rules [46].
These theories and other theories of positivism began to develop until the twentieth
century, when jus cogens norms were confirmed in 1969 of the VCLT. Thus, since then jus
cogens norms have received a widespread acceptance by a large number of international,
regional, municipal courts. 4 It should be noted also that, some peremptory norms are
enforceable not only against states but also against individuals, such as the prosecution
of Leaders at Nuremberg [15] and Tokyo which offered compelling evidence that international law did, indeed, impose substantive limits on the invocation of state sovereignty
as a shield for officials accused of crimes against humanity [15].
Although the ILC as drafters of the VCLT did not list explicitly jus cogens norms,
however, in their report were included some of the most worldwide known norms such as:
(1) Principles of the Charter of the United Nations unlawful use of force; (2) International
laws that prohibit the performance of any other act criminal under international law;
and (3) International laws that oblige States to co-operate in the suppression of certain
acts such as trade in slaves, piracy or genocide. Given the fact that a lot of criticisms were
4

See, e.g., 1934 Oscar Chinn Case, Judge Schücking’s influential dissent stated that neither an international court nor an arbitral tribunal should apply a treaty provision in contradiction to bonos mores.
Oscar Chinn Case, 1934 P.C.I.J. (ser. A/B) No. 63, at 149–50 (Dec. 12) (Schücking, J., dissenting);
Siderman de Blake v. Republic of Arg., 965 F.2d 699 (9th Cir. 1992) (recognizing torture as a jus cogens
violation); Case T-115/94 Opel Austria GmbH v. Council [1997] ECR II-39, Case C-162/96 Racke v.
Hauptzollamt Mainz [1998] ECR I-3655 (in both of the cases, Community courts have explicitly
relied on customary international law to test the validity of acts of EU institutions); Suresh v. Canada
(Minister of Citizenship and Immigration), [2002] S.C.R. 3, 40–41, 2002 SCC 1 (Can.) (stating that
the prohibition on torture “cannot be easily derogated from”); Armed Activities on the Territory
of the Congo, Jurisdiction of the Court and Admissibility of the Application (Dem. Rep. Congo v.
Rwanda) (Judgment of Feb. 3, 2006), available at http://www.icj-cij.org/docket/files/126/10435.
pdf (recognizing genocide as a violation of jus cogens); Military and Paramilitary Activities in and
Against Nicaragua (Nicaragua. v. United States), 1986 I.C.J. 14, 100 (recognizing the prohibition
on the use of force in international law as jus cogens).
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addressed in this direction for the exclusion of specific norms within jus cogens norms,
again it can be concluded that almost all states recognized prima facie the existence
of jus cogens in international law and it was on this basis that Article 53 of the Vienna
Convention was adopted. 5
With particular emphasis various international and domestic courts have consistently given and contributed to further development of jus cogens norms. There is
a general agreement accepted by the international community which could list the jus
cogens norms as the following: the prohibition of genocide, prohibition of torture,
prohibition of slavery and slave trade, the prohibition of war of aggression or crimes
against humanity; prohibition of piracy; prohibition of racial discrimination, denial
of the right to self-determination [26]. Principally, states which allow one of these
‘international crimes’, are at the same time in breach of international law, respectively
jus cogens norms.
These ‘international crimes’ expressly prohibited which are envisaged under jus
cogens norms appear in numerous instruments of universal application. 6

Typical examples of international instruments
Genocide although prohibited by jus cogens norms, is prohibited also under
1948 United Nations Convention against Genocide [35] and the Rome Statute of
the International Criminal Court [43].
Torture not only guaranteed by Article 5 of 1949 Universal Declaration of Human
Rights [43], Article 7 of 1966 United Nations International Covenant on Civil and Political
Rights [39], Article 3 of 1950 European Convention on Human Rights [8] and Article
4 of 2000 Charter of Fundamental Rights European Union [12], but the prohibition of
torture is now prohibited under the 1949 Geneva Conventions for the protection of war
crimes [19], under 1984 United Nations General Assembly Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment [32] and under Rome
Statute of the International Criminal Court [43].
Slavery is guaranteed by Article 4 of 1949 Universal Declaration of Human Rights
[44], Article 8 of 1966 United Nations International Covenant on Civil and Political
Rights [39].
5
6

Report of the Sixth Committee to the General Assembly during the eighteenth period of sessions
(1963), UN Doc. A/5601.
The 1948 Universal Declaration of Human Rights, G.A Res. 217A, U.N. GAOR 3rd Comm., as a non
binding instrument is considered to be customary international law and binding among all states
whether or not they have endorsed it to their national legislation; the 1949 Geneva Conventions for
protection of war crimes is considered to be part of the customary international law (Art. 86 Simic
case ICTY); the International Covenant on Civil and Political Rights of 1966; General Assembly
resolution 3452/30 of 9 December 1975 on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
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Crimes against humanity are guaranteed by 1968 Convention on the non-applicability of statutory limitations to war crimes and crimes against humanity [34] and by
the Rome Statute of the International Criminal Court [32].
Piracy is guaranteed by Articles 100, 107 and 110 of the 1982 Convention on
the Law of the Sea [33].
Racial discrimination is guaranteed by Article 2 of the 1949 Universal Declaration
of Human Rights [44], Article 2 of 1966 International Covenant on Civil and Political
Rights [39], Article 2 of 1966 International Covenant on Economic, Social and Cultural
Rights [40], 1965 International Convention on the Elimination of All Forms of Racial
Discrimination [38] and Rome Statute of the International Criminal Court [32].
Self-determination is guaranteed by Article 1 of the United Nations Charter [36],
Article 1 of 1966 International Covenant on Civil and Political Rights [39], Article
1 of 1966 International Covenant on Economic, Social and Cultural Rights [40]
and 1960 Declaration on the Granting of Independence to Colonial Countries and
Peoples [36].
Overall, the effect of jus cogens and the numerous convention that prevent these
criminal acts has been in the sense of invalidating every and any legislative, administrative or judicial measure that, at the level of domestic law of the States, attempts to
authorize or tolerate torture, [11] and all other acts contrary to international law.
Overall, the prevention of these criminal acts has gradually extended its vertical
dimension in almost all national democratic legislations. However, in some cases it
remains to the margin of the states to assess its implementation in accordance with
the international law.

Development of jus cogens norms
in the international legal order
By postulating a hierarchy of rules rather than defining the basis of their content
and underlying its values, jus cogens norms has made its way into the very heart of almost
all national democratic legal systems.
It is true that the ILC did not include any specific examples of jus cogens norms,
reasoning that “the mention of some cases of treaties void for conflict with a rule of jus
cogens might … lead to misunderstanding as to the position concerning other cases not
mentioned in the article”. However, if the Commission was to attempt to draw up, even
on a selective basis, a list of rules of international law which are to be regarded as having
the character of jus cogens, it might find itself engaged in a prolonged study of matters
which fall outside the scope of the present articles [48]. Nevertheless, jus cogens norms
are evolving norms which continue to evolve by the international practice and opinio
juris of international law, which if consistent with nearly all state practice then they, will
emerge gradually.
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As far as international case laws are concerned, international tribunals, regional
and national courts have considerably contributed to the development of the jus cogens
norms through years. In this part there will be an elaboration how the Permanent Court
of International Justice has developed this notion, to continue with the International
Court of Justice, the International Criminal Tribunal for the former Yugoslavia, the United
States Court of Appeals, and the Inter-American Court.
The first judgments set by the Permanent Court of International Justice (PCIJ)
to confirm the earliest application of peremptory norms as non-derogable is considered the Wimbledon case. Though the case relates to disputes arisen before the adoption of the Vienna Convention on the Law of the Treaties, it is seen that since then
the Court relied on jus cogens notion. In fact, PCIJ declared in the Wimbledon case [29]
that sovereignty is not inalienable. Indeed, sovereignty cannot be claimed as a barrier to
the binding nature of jus cogens obligations [2]. The case concerned a dispute between
the United Kingdom and Germany in 1923, where the Court stated that sovereignty
cannot be an excuse to derogate from peremptory norms [29]. The situation in this
case regards the Treaty of Versailles (1919) and German sovereignty. The British ship,
the S. S. Wimbledon (owned by a French company) attempted to carry munitions and
supplies to Poland as they fought a war with Russia. Germany refused the boat access
through the Kiel Canal, which is in German territory.
The applicants submitted a request before the court on the grounds of wrongfulness by German authorities when they refused access to the ship. The Neutrality
Orders issued by Germany, were defined as inconsistent with Article 380 of the Treaty
of Versailles, which states that: “The Kiel Canal and its approaches shall be maintained
free and open to the vessels of commerce and war of all nations at peace with Germany
on terms of entire equality”; therefore, the applicants ordered damages for lost of time
and money in the transport of the goods.
The court while establishing its reasoning over this judgment stated that:
“...it declines to see in the conclusion of any Treaty by which a State undertakes to
perform or refrain from performing a particular act an abandonment of its sovereignty.
No doubt any convention creating an obligation of this kind places a restriction upon
the exercise of the sovereign rights of the State, in the sense that it requires them to be
exercised in a certain way.” [29]

Since Article 380 of the Treaty of Versailles lays down that the Kiel Canal shall
be maintained free and open to the vessels of commerce and war of all nations at peace
with Germany, from the foregoing matters it appears clearly established that Germany
did not in consequence of her neutrality, incur the obligation to prohibit the passage of
the “Wimbledon” through the Kiel Canal, but, on the contrary, was entitled to permit it
[29]. Therefore, the court ruled in favor of the applicants, and ordered Germany, which
wrongfully refused passage through the Canal to the vessel “Wimbledon” that it is responsible for the loss occasioned by this refusal and must compensate the French Government.
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In conclusion of this case we see that Treaty making is an attribute of sovereignty, whereas
Germany in this case and all states in general, although sovereign is without doubt bound
to the treaties they sign it.
Another case, that condemned about the general principles of law rendered
by PCIJ was the Oscar Chinn Case. The case concerned a dispute which was arisen
between two governments (Belgium and United Kingdom) with regard to a claim made
by the Government of the United Kingdom in respect of loss and damage alleged to have
been sustained by Mr. Oscar Chinn, a British subject, as the result of certain measures
taken and applied by the Belgian Government in connection with the limited liability
Company “UNATRA” in relation to fluvial transport on the waterways of the Belgian
Congo [20]. As the question put by the Government of United Kingdom addressed to
the Court concerned the Belgium obligations which were in conflict with the Government
of the United Kingdom under the Convention of Saint Germain and that Mr. Chinn
had suffered damage on account on the non-observance by the Belgian Government of
its international obligations towards the Government of the United Kingdom, and that
the Belgian Government is accordingly liable to make reparation to the Government
of the United Kingdom. In addition the Government of the United Kingdom relied on
general principles of international law and on the obligation incumbent upon all States
to respect the vested rights of foreigners in their territories, and that it is this obligation
which the Belgian Government is alleged to have infringed in regard to Mr. Chinn [20].
Yet, the Court based on the Convention of Saint-Germain 1919 and general principles of
international law decided that, the Belgian Government did not violate any international
legal obligations to the United Kingdom.
An important conclusion in this case is the dissenting opinion of Judge Schücking’s
who stated that neither an international court nor an arbitral tribunal should apply
a treaty provision in contradiction to bonos mores. In addition, he stated that
“the League of Nations would have already embarked on the codification of international
law if it were not possible, even today, to create a jus cogens, the effect of which would be
that, once States have agreed on certain rules of law, and have also given an undertaking
that these rules may not be altered by some only of their number, any act adopted in
contravention of that undertaking would be automatically void.” [47]

Albeit the Court did not stop on the particular norm of jus cogens, it seems that
the dissenting opinion of Judge Schücking, clarified further the jus cogens notion by
postulating that the agreement of states on certain rules cannot be altered by acts which
are in breach to the established rules, otherwise such rules would be null and void.
Jus cogens concept was further confirmed by the ICJ in the case Judgment on
Preliminary Objections in Armed Activities on the Territory of the Congo (Congo v.
Rwanda), however it did not clarify jus cogens legal status or to specify any criteria for
identifying peremptory norms [5]. The case concerned about the Democratic Republic of
Congo (hereinafter – DRC) which brought a suit to the ICJ against Rwanda on the ground
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that Rwanda allegedly was involved in and supported variety military activities against
the DRC territory. DRC has signed with Congo nine treaties (one of the main treaties were:
1948 United Nations Convention against Genocide, and 1965 International Convention
on the Elimination of All Forms of Racial Discrimination), which contained in the jurisdictional clause that in any event the dispute must be resolved through ICJ.
When the case was brought to the ICJ, DRC’s argument was based on that that
Rwanda’s withdrawal of its reservation to Article 9 of the Genocide Convention is invalid,
and hereby the Court must confirm it. The Court’s argument related to the fact that
a dispute relates to compliance with a norm having a character of jus cogens, (when it
assured with regard to the prohibition of genocide), cannot of itself provide a basis for
the jurisdiction of the Court to entertain that dispute. Under the Court’s Statute that
jurisdiction is always based on the consent of the parties [5, 31].
DRC’s elaboration that Rwanda’s reservation is invalid, maintains that Genocide
Convention has “the force of general law with respect to all States”, in as much as it contains norms of jus cogens. However, the Court reaffirmed that “the principles underlying
the Genocide Convention are principles which are recognized by civilized nations as
binging upon States, even without any conventional obligation” and that a consequence
of that conception is “the universal character both of the condemnation of genocide and
of the co-operation required ‘in order to liberate mankind from such an odious scourge’
(Preamble to the Convention)” [5, 49–51].
The other argument of DRC was based on jus cogens retroactive effect in the overriding interest of humanity that Rwanda has failed to comply, the Court recalled that
Article 4 of the VCLT provides for non-retroactivity of its Convention, because in
the case at hand, both parties acceded to Genocide Convention and Convention on
Racial Discrimination before they acceded to VCLT. In this part, the Court also stated
that the rules contained in the VCLT (are not applicable), save in so far as they are declaratory of customary international law. Therefore, it concluded that it has no jurisdiction to
entertain the Application; the Court is not required to rule on its admissibility.
In all of the counter-arguments, Rwanda sought to object its arguments on
the grounds that it has entered reservations, or the treaties did not apply to the actual
matter, or it was not party to these treaties. Nevertheless, the ICJ in evaluating this
case deliberated that States whether or not parties to the jurisdiction of the Court are
required to fulfill their obligations under the United Nations Charter and other rules of
international law, including international humanitarian and human rights law, and they
remain responsible for acts attributable to them which are contrary to international law.
Consequently, the Court found that it has no jurisdiction to entertain the Application
filed by the DRC.
The other case, Nicaragua v. United States of America, comprised two countries
the U.S. and Nicaragua, where Nicaragua argued that the U.S. by supporting operations and activities of a paramilitary rebel group has violated the international law rule
prohibiting the use of force between states. After the question was put in court, the ICJ
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relied upon the jus cogens character of the prohibition of the international law rule (use
of force), as a fortiori argument establishing its status as a rule of customary international
law [6]. That said, the ICJ explicitly confirmed jus cogens norms as accepted doctrine of
international law [6, 14]. At the same time, here the Court specified that “the prohibition
of the use of force” is a concrete example within the principle of international law that
has the character of jus cogens norms [6, 14].
ICJ in the case Belgium v. Senegal confirmed again the jus cogens nature of prohibition of torture, by postulating that:
“…the prohibition of torture is part of customary international law and it has become
a peremptory norm (jus cogens). That prohibition is grounded in a widespread international practice and on the opinio juris of States. It appears in numerous international
instruments of universal application (in particular the 1948 Universal Declaration of
Human Rights, the 1949 Geneva Conventions for the protection of war victims; the 1966
International Covenant on Civil and Political Rights; General Assembly resolution
3452/30 of December 9, 1975 on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), and it
has been introduced into the domestic law of almost all States; finally, acts of torture
are regularly denounced within national and international fora.” [28]

In this judgment the ICJ expressly acknowledged that the prohibition of torture is
part of customary international law and that several instruments prohibit this wrongful
international act. Through these cases, the ICJ clarifies that the prohibition is grounded
in a widespread international practice and on the opinion juris of states, even though
there is no developing reason given by the Court with reference to this issue, which would
foster further the development of international law.
Another case rendered by the United States Court of Appeals, confirmed that
torture is a violation of jus cogens norms [31]. The case concerned about Sidermans
an Argentine family (whose members were permanent residents of the United States)
who filed suit against Argentina [31]. His purpose was to recover from torture and
the wrongful seizure of his property by Argentine Authority. He was beaten and tortured
by ten masked men who acted under the direction of the new government of President
Maria Estela Peron (1976). As they were forced to flee from their home country, they sold
their property and their business was expropriated. The United States Court of Appeals
for the Ninth Circuit held that there might be jurisdiction under the Foreign Sovereign
Immunity Act in Siderman de Blake v. Republic of Argentina [30, 722].
The court in recognizing the jus cogens norms held that:
“The right to be free from official torture is fundamental and universal, a right deserving
of the highest status under international law, a norm of jus cogens. The crack of the whip,
the clamp of a thumb screw, the crush of the iron maiden, and … the shock of the cattle
prod are forms of torture that international order will not tolerate. To subject a person to
such horrors is to commit one of the most egregious violations of the personal security
and dignity of a human being.” [30, 717]
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In case Prosecutor v. Anto Furundzija, of the International Criminal Tribunal of
the former Yugoslavia (ICTY) obiter dictum suggestion that the violation of jus cogens
norms, such as the prohibition against torture, has direct legal consequences for the legal
character of all official domestic relations relating to the violation [30, 58]. It sustained
that the absolute prohibition of torture, under conventional and customary international
law having the character of jus cogens and generating obligations erga omnes [21] was so
absolute that it had incidence not only on actual, but also potential violations. 7 Though,
this case refers to the prohibition of torture, other potential cases which would relate to
the challenging of the legality of a prohibited international rule may apply to all other
types of crimes which are prohibited by international law. Together with the decision
of the Court in Jelisic [23], Kupreskic and Others [24], Kunarac [25] and Krstic [25],
the understanding is maintained that genocide, torture and attacks against civilians in
armed conflicts are in breach of the jus cogens. 8
On the other hand, a proficient development associated with jus cogens norms has
also been advanced by the Inter-American Court of Human Rights (IACrtHR), which in
its decisions in cases: Cantoral Benavides v. Peru, Maritza Urrutia versus Guatemala [7],
Hermanos Gomez Paquiyauri v. Peru [13], and Tibi v. Ecuador 9, it confirmed that torture, inhuman treatment and extra-judicial executions are in breach of the jus cogens;
furthermore, in accordance with the extensive reasoning of the IACrtHR in its historical
Advisory Opinion on the Juridicial Condition and Rights of Undocumented Migrants 10,
the understanding is advanced that the fundamental principle of equality and non-discrimination has entered into the domain of jus cogens. 11
7

8

9
10
11

On this last point, cf. the Judgement of the European Court of Human Rights [ECtHR] in the Soering
v. United Kingdom case (1989, para. 144 and 148). And, on the practice under the U.N. Covenant
on Civil and Political Rightsm cf. F. Pocar, “Patto Internazionale sui Diritti Civili e Politici ed
Estradizione”, in Diritti dell’ Uomo, Estradizione ed Espulsione – Atti del Convegno di Ferrara
(1999) per Salutare G. Battaglini (ed. F. Salerno), Padova, Cedam, 2003, pp. 89–90; Antonio Augusto
Cancado Trinidade, International Law for Humankind: Towards a New Jus Gentium, (2010), p. 297.
Cf., e.g., F. Hahoff, “La consecration de la notion de jus cogens dans la jurisprudence des tribunaux
penaux itnernationaux”, in Actualite de la jurisprudence penale international a l’heure de la mise
en place de la Court Penale Internationale (eds. P. Tavernier and C. Renaut), Bruxelles, Bruylant,
2004, pp. 65–80; Antonio Augusto Cancado Trinidade, International Law for Humankind: Towards
a New Jus Gentium (2010), p. 297.
Case of Tibi v. Ecuador, 2004, IACtHR (September 7).
Advisory Opinion n. 18 on the Juridicial Condition and Rights of Undocumented Migrants, IACtHR,
2003.
Advisory Opinion n. 18 on the Juridicial Condition and Rights of Undocumented Migrants, IACtHR,
2003, para. 97–101; See also A. A. Cançado Trinidade, “The case law of Inter-American Court of
Human Rights: An Overview”, in Studi di Diritto Internazionale in Onore di Gaetano Arangio-Ruiz,
vol. III, Napoli, Ed. Scientifica, 2004, pp. 1873–1898; See also: Antonio Augusto Cançado Trinidade.
Jus cogens: The determination and the gradual expansion of its material content in contemporary
international case-law, pp. 11–12.
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In all of the aforementioned international cases, it is seen that Courts through
years have developed further the notion of jus cogens norms, by identifying in some
cases precise jus cogens norms and by reaffirming that states are obliged to fulfill their
obligations under international law, including rules of international law and for that they
remain responsible for any act attributable to them which are contrary to international
law in general and international crimes in specific.

Conclusion
International law has been created largely by the consent of states. The UN as
a prominent body in the international society, and the ICJ as a body of the UN, has
reaffirmed that states are obliged to fulfill their obligation under international law other
wise they will remain responsible for any act attributable contrary to international law.
However, for international law which lacks any legislative power, with no centralized
or law-making body, it is too difficult to override binding principles towards states as it
cannot impose legal rules. Additionally, the undefined procedure of the creation of peremptory norms by international law is another difficulty in raising conflicting assertions
by the international community.
Notwithstanding that peremptory norms are not defined in a specifically manner, it
has been shown that international courts in general and the ICJ in specific, are developing
and have developed further this notion, by identifying explicitly a number of peremptory
norms into their judgments.
Nevertheless, international community should acquire consensus within states,
and define precisely jus cogens norms in order not to misuse contrary the concept, or
the states together with the international community should call for an international
consensus in order to set the legal hierarchical order of the jus cogens norm, taking into
account always the development scope of international law. Conversely, jus cogens norms
on the one hand put forward a hierarchy between state conflicting interests and, on
the other hand, facilitate the world-wide legal order in depriving conflicting international
acts visa-verse states.
In endowing with the relation of jus cogens and international law in general, as has
been stated by Judge Cancardo on his separate opinion in Belgium v. Senegal case law,
where he attributes an ethical content to the new jus gentium, the international law for
humankind. He convolutes that in prohibiting torture in any circumstances whatsoever,
jus cogens exists indeed for the benefit of human beings, and ultimately of entire humankind. Its development results from “the awakening of the universal juridical conscience”.
Therefore, these norms not only prevent states from criminal acts, but also human beings
as an entire world-wide society.
Overall, consider the established nature of jus cogens norms by all of the international courts which have prohibited the use of force, the prohibition of slavery, torture,
inhuman treatment, extra-judicial executions fundamental principle of equality and
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non-discrimination as a domain of peremptory norms, it appears highly unlikely that
no State should enter into agreements which conflict with such norms or, at the very
least, that they should seize an international tribunal of possible violations of such agreements. Therefore, it is not surprising that in the course of more than fifty years following
the entry into force of 1969 Vienna Convention on the Law of Treaties, violations of jus
cogens norms have not successfully been relied upon in order to challenge the validity
of the treaties.
In conclusion, I put forward my analysis that there should be a harmonized
standard or unification among courts in defining jus cogens norms, otherwise courts
might be inclined to be using controversial terms of this notion. No doubt, the codification of the VCLT jointly with the jus cogens notion is a remarkable useful source for
the international community; however, without concrete developments of these norms,
it will be left to the margin of the states to define these norms, which keep the universality of human rights become further protective merely through international court
interpretations On the contrary, a unification of jus cogens norms through international
law allows us to think that one day all international wrongful acts will become at some
point world-wide derogatory.

Vēsturisks pārskats par jus cogens normām,
to piemērojamība starptautiskās tiesās
un unifikācijas nepieciešamība
Kopsavilkums
Šī raksta galvenais mērķis ir vajadzība standartizēt jus cogens normas, kuras
papildus to definīcijai Vīnes konvencijā par starptautisko līgumu tiesībām ir tālāk
attīstījušas starptautiskās tiesas. Šis raksts ir sadalīts četrās daļās, kas ietver jus cogens
normu raksturošanu, to attīstību starptautisko tiesību agrākajā vēsturē, šo normu iz
strādi starptautiskajās un reģionālajās tiesās un noslēgumā – nepieciešamību unificēt
jus cogens normas.
Raksta noslēgumā iespējams izteikt galvenos secinājumus par analizēto jautājumu.
Starptautiskās tiesas, lai nebūtu spiestas izmantot pretrunīgus jus cogens normu terminus,
ir aktualizējušas nepieciešamību pēc vienotas sistēmas un šo normu unifikācijas / standartizācijas, lai turpinātu attīstīt jus cogens normas un to piemērošanu.
Atslēgvārdi: jus cogens normas, Vīnes konvencija par starptautisko līgumu tiesībām,
starptautiskās tiesības, unifikācija, standartizācija.
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